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In the Court of Appeals of the District of Columbia. 


No. 2321. 

1. S. ex Kel. Thomas Victor IIamxio.nd, Jr., Appellant 

VS. 

J. B. Gregg Cistis et al. 


a Supreme Court of the District of Columbia. 

Law. No. 53584. 

Imted States ex Kel. Thomas Victor Hammond, Jr., Petitioner, 

vs. 

J. B. Gheog Cistis, Geo roe C. Oder. Edward J. Collins Ben- 
jamix r. Leighton, and L. Cabell Williamson, Defendants. 

United States of America, 

District of Columbia, .s\s*; 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were liled and pro¬ 
ceedings had, in the above entitled cause, to wit: 


1 Petition for Mandamus. 

Filed May <), 1911. 

Iii the Supreme Court of the District of Columbia. 

Law. No. 53584. 

United States ex Kel. Thomas Victor IIammond, Jr., Petitioner, 

vs. 

J. B. Gregg Ci stis, George C. Ober, Edward J. Collins, Ben¬ 
jamin F. Leighton, and L. Cabell Williamson, Defendants. 

The petition of Thomas Victor Hammond Jr. respectfully rep¬ 
resents : 

1. That he brings this petition in his own right on account of the 
matters and things hereinafter set forth. 

2. That the defendants J. B. Gregg Custis, George C. Ober, Ed- 
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ward J. Collins, Benjamin F. Leighton, and L. Cabell Williamson, 
constitute the Board of Medical Supervisors of the District of Colum¬ 
bia, charged by law (Act of Congress approved June 3, 1890, 29 
Stut. L. 1J<8) with the issuance ot licenses to practice medicine and 
mu geiy in the District ot Columbia under the conditions provided 
for by law, and they are sued herein that they may be commanded 
and required to issue a license to petitioner, to which he is en¬ 
titled as hereinafter set forth. 

3. 1 hat petitioner is a regularly licensed physician and surgeon of 

the State ot Maryland, and has been ever since the month of 
2 January 1909, having been fully examined by the Board of 
Medical Examiners ot Maryland and found proficient and 
qualified to practice medicine and surgery, as appears by true copy 
of the license issued by said Board to petitioner dated January (j, 
1909, hereto annexed, marked “Exhibit A,” and prayed to be read 
as a part hereof. 

4. 1 hat in the month ot December 1910, petitioner made ap¬ 
plication, in accordance with law, to the Secretary of the Board of 
Medical Supervisors ol the District ot Columbia, upon a form 
prescribed by said Board, tor a license to practice medicine and 
surgery in the District of Columbia, and also paid with said ap¬ 
plication the fee of .$10 required by law for taking the examination 
provided by law; that petitioner presented to said Board with said 
application his diploma of June 8, 1908 conferring upon him the 
degree of doctor of medicine, issued by the Jefferson Medical College, 
of Philadelphia. Pennsylvania, which said College was, and is, duly 
and regularly authorized by law to confer degrees of doctor of medi¬ 
cine, and accompanied said diploma with satisfactory evidence that 
petitioner had studied medicine and surgery for four veal’s prior 
to the issue of said diploma, and also with satisfactory evidence 
that petitioner was, and is, of good moral character and over twentv- 
one years ot age; and that said application and proof offered by 
petitioner was satisfactory in every way to the Board of Medical 
Supervisors aforesaid, and petitioner was by said Board certified 
tor examination to the Board of Medical Examiners as provided 

for by law. 

*/ 

f>. That petitioner duly appeared for examination, with other 
authorized applicants for licenses to practice medicine and surgerv. 
at the January 1911 examination conducted by said Board of 
Medical Examiners of the District of Columbia, and sub- 
3 jected himself fully to said examination, which was con¬ 
ducted both orally and in writing, and embraced the eight 
separate and essential branches or subjects required bv law, as 
follows: 

Sec. 1. Anatomy and histology. 

Sec. 2. Physiology and hygiene. 

Sec. 3. Chemistry, toxicology and medical jurisprudence. 

Sec. 4. Pathology and bacteriology. 

Sec. f>. Materia Medica and therapeutics. 

Sec. 6. Surgery, and diseases of the eye and the ear. 

Sec. 7, Obstetrics and gynecology. 
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Sec. 8. Practice of medicine. 

That thereafter on to-wit, February 8, 1911, petitioner was in- 
foimed by the Board of Medical Supervisors of the District of 
Columbia, m a letter annexed hereto, marked “Exhibit B ” and 
prayed to he read as a part hereof, that his application for license 
liiul been rejected, because, although the particular average given 
him was not less than sixty per cent, in any of said separate sections 
<>i the examination and was all that was required by the Board in 
each particular section, they had given him a general average rating 
of only <0.24 per cent, which did not meet their requirement as to 
general average; that petitioner was further informed by said Board 
that his oral examination was perfect, but that the Board only 
allowed two per cent, for a perfect oral examination and conse- 
quenth had only accorded him two per cent, therefor; and that 
petitioner was also informed by said Board that they required a 
general average rating of seventy-five per cent., in addition to a 
particular average of sixty per cent, in each section, before issuing a 
license. 

4 0. Petitioner is informed and believes, and therefore avers, 

that on September 2fi, 1896, said Board of Medical Super¬ 
visors of the District of Columbia adopted, and the Commissioners 
of the District of Columbia approved, in due form of law the follow¬ 
ing rules and regulations governing the ratings required in order to 
entitle an applicant to a license; 

Section 19. A correct set of answers to the questions, both writ¬ 
ten and oral, in any one section, shall l>e rated at 100, 75% for the 
written, 25% for the oral examination, and partial or imperfect 
answers shall be rated in accordance with their degree of complete- 

nncj O I 


ness 

u 


Section 20. A total average of 75% shall be necessary to entitle 
the candidate to a license to practice medicine and surgery in the 
District of Columbia; hut in no section shall the percentage be less 
than 50%; in this case, however, the candidate mav. upon his re¬ 
quest, he granted an immediate re-examination upon that section 
A candidate having less than 50% in more than one section, or 
less than 83\% in any one section, shall he rej’eeted. no matter what 
may he his or her total average.” 

7. Petitioner is further informed and belives, and therefore 

a r°u’ t 1 -' 1 - n Novo,nbor .1905 said Board of Medical Supervisors 
of the District of Columbia recognized the above quoted rules and 
regulations as still in force, and in answer filed by them in that 
month in the mandamus suit of United States ex rel Birtwell vs 
Ober et al Law No. 48,054, then pending before the Supreme 
Court of the District of Columbia, explained that the ratings had 
been divided between the written and oral examinations in the pro¬ 
portion of 75 to the former and 25 to the latter after verv careful 
consideration, said answer reciting as follows: 

"Respondent savs it has by its rules, approved the Commissioners 
of the District of Columbia, divided the ratings between the written 
examinations and oral examinations in the proportion of 75 to the 
former and 25 to the latter, making a total of 100 marks; that the 
Board requires, and has always required since its organization in 
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1896, that a candidate must attain a rating of 75 of such marks in 
order to pass such examination successfully and to he entitled to a 
license; that this method of dividing said marks as adopted after 
very careful consideration of the experience, reports and letters of 
other examining hoards throughout the country.” 

5 <S. Petitioner is further informed and believes, and there¬ 

fore avers, that in December 1905 the Supreme Court of the 
District of Columbia, in said case of t inted States ex rel. Birtwell vs. 
Ober et al.. decided in a written opinion that the giving to Dr. Birt¬ 
well of a general average rating of les> than 75 per cent, and the 
refusal to issue him a license were arbitrarv and unlawful, under 
the circumstances of that case, the Court saying, among other 
things: 

“and the comparatively low markings which he received in certain 
subjects in the oral examination, clearly indicate that some reason 
other than want of medical knowledge, must have caused that result. 
Hither the oral examination must have been unusually difficult or 
capricious, or something else unusual occurred, which caused the 
alleged difference in the result of the two examinations.” 

9. Petitioner is further informed and believes, and therefore avers, 
that after the rendition of the aforesaid decision and the issuance of 
the writ of mandamus in pursuance thereof, said Board of Medical 
Supervisors determined in the future to make their rules and regu¬ 
lations so read that, instead of their having to account for *25 points 
as the allotted number for the oral examination, the allotment of 
ratings for the oral examination would he so small as to he of little 
or no consequence: that said Board came to this determination not¬ 
withstanding they thoroughly recognized that the statute intended, 
and required, that the oral examination should have a substantial 
part in the allotment of ratings, and notwithstanding it was their 
settled conviction, and had been for over nine years, that 25 points 
out of 100 ought to be allotted to the oral examination: and that said 
Board carried out its said determination by promulgating, on Janu¬ 
ary 5. 19(M). the following as substitutes for original Sections 19 and 
20 of their rules and regulations: 

0 “Section 19. A set of correct answers to all questions, both 

written and oral, in any section shall be rated at one hun¬ 
dred. ninety-eight for the written and two for the oral. Partial or 
imperfect answers shall be rated in accordance with their approach 
to completeness and correctness.'’ 

“Section 20. A general average of seventy-five per cent, and a par¬ 
ticular average of not less than sixty per cent in every section, shall 
be necessary to entitle a candidate to a license to practice medicine 
and surgery in the District of Columbia. If. however, the average 
be less than sixty per cent in only one section and in that section be 
forty-five |>er cent or more, the candidate may, upon his request, he 
granted an immediate re-examination in that section. If. however, 
the average be le.-s than sixty per cent in more than one section, or 
less than forty-five per cent in any one section, no license shall be 
issued, no matter what be the general average.” 
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which are the rules and regulations under which the Board now 
seeks to justify the rejection of petitioner’s application for license 
I eh.inner is further informed an.l believes, and therefore avers, that 
all ..f the defendants' herein, with the single exception of defendant 
< otlms were defendants in the aforesaid cause of United Stales 
ex jo irtwell vs. Olier et al. and have continued to he members of 

10. Petitioner is advised and believes, and therefore avers, that in 
ni ar as said rules and regulations last referred to seek to chance 

\‘Zu , -T# ,OI !l (,f f n ^ W : { "'r u ! 1,e ' vritton »»d oral examinations 
k in /o to the former and 2o to the latter, to 1)8 to the former and 2 

i V’ * 10 Jllc on reasonable and absurd, contrary to law 
nnd of no force or effect. Petitioner is also advised and believes, and 

h wrbt i 1 ,U,S ’i 1 “"j 11 IIS .ratings be correctly given to him upon 
I,lel ‘.'I" 1 «nd examinations m the proportion of 75 to the 
toimcr and •_.> to the latter, in accordance with the onlv lawful regu¬ 
lations ever promulgated by the Board, it is a mathematical fact that 

. . .1,1 1,1,ve . i ! general average rating of more than 75, thus 

entitling petitioner to a license. 

7 U ; IVtitioncr is further advised and believes, and therefore 

. . 1, ) or! ‘' 1 Ul1 ’ s,n V e l ', lc ' !onl ''i ims not determined an average of 
1 t .° 1,0 necessary in the separate subjects or sections (and they 
are all essential and statutory subjects), but lias determined that 
a rating of (.(('/,, under the Board’s unusually severe svstem of 
examination and rating, will be sufficient to demonstrate proficiency’ 
',' v " l ,! h< ‘ s "bject“ or sections, the additional requirement of 
the_Boaid that an applicant shall also have a general average ratiim 
Of ci/t ill that character of examination, is unreasonable, contrary 

" a ' V ’,| i ", l, '" f "V- fmvc 01 : c,rei ’ t s !| nd for this reason also petitioner 
S entitled to a license, since defendants have admitted that peti¬ 
tioner made an average of not less than (it)'/ in every section 

12. I cut,oner further avers that, in addition to being a regularly 
icensed physician and surgeon of the Slate of Maryland, lie entered 
I loudence Hospital, of Washington. I). C., as resident nhvsiciin 
• auuary I. 100U and finished his term of service of eighteen months 
receiving a diploma therefor July 1. HHO; and that since that time 

falbpr"n, T •"cpK’ino in Washington, I). C., under his 

. Iliei. I>i. I . \ . Ilunimond being unable to engage in independent 

practice ,,, this District until a formal license is duly issued to him 
M. I ctitioner is advised and believes, and therefore avers, that the 
defendants arc under a plain legal duty to issue him said license 
and tin, he has a plain legal right to the same, and that their 
unlawful withholding of Ins license lias resulted, and continues to 
result, in great damage to petitioner; and that, there being a plain 
duty on the part of the defendants to issue to petitioner the 

license applied for, petitioner is entitled to relief bv this 
petition. J 

Wherefore, the premise* considered, petitioner prays: 

1 J. he }} n{ of Mandamus may issue unto “the said J B 
(xi-egg Custis, George C. Oher, Edward J. Collins Beniamin F 
Leighton, and L. Cabell \\ illiamson, commanding them to issue to 
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your petitioner, Thomas Victor Hammond Jr., a license of the 
Board of Medical Supervisors of the District of Columbia, author¬ 
izing petitioner to practice medicine and surgery in the District of 
Columbia. 

II. To this end that a rule may forthwith issue to the said J. B. 
Hregg Custis. (Seorge C. Oher, Edward J. Collins, Benjamin F. 
Leighton, and L. Cabell Williamson, requiring them to show cause 
at an early day. to he named in the rule, why a mandamus should 
not he issued for the purpose aforesaid. 

And vour petitioner will ever prav. 

THOMAS VICTOR HAMMOND. Jr., 

Petitioner. 

CEO. E. SELL IVAN. 

At for nc if for Petitioner. 

District of Columbia, To-urit: 

I. Thomas Victor Hammond Jr., being first duly sworn, do on 
my oath depose and say. that I am the petitioner in the foregoing 
But it ion by me subscribed : that I have read said Petition, and know 
the contents thereof; and that the matters and things therein stated 
on personal knowledge are true, and those stated on informa¬ 
nt tion and belief I believe to be true. 

THOMAS VICTOR HAMMOND. Jr. 

Subscribed and sworn to before me this 0" dav of May A. I). 1011 

J. \VM. RE1LY. 

A oturji Piih/ie in unit for the Uistriet of Coin tnhin. 


1° “Exhibit A.” 

l,n-i nsr It if fin Pooril of Metlieal K.rn miners of the State of Mari/fantt. 

To all whom it mav concern. (Ireeting: 

Be it known, that. I homas \. Hammond. Jr. on the Nth day of 
December A. D. 1008 having offered to us satisfactory proof that he 
was moie than twenty-one years of age. and had received a proper 
preliminary education, we. therefore, gave a written order for the 
examination of said I homas \. Hammond. Jr. before one of the 
Boards of Medical Examiners of the State of Maryland; that the 
-aid Thomas V. Hammond. Jr. was fully examined before the said 
Board and found proficient and qualified to practice medicine and 
-u ilm* i\ in tin 1 State of Maryland as a Physician and Surgeon, and 
ha'e caused, the names of the President and Secretary of our Board 
to be subscribed and the -eal of our Society to be affixed hereto. 

\\ it ness our hand, and the seal of our socictv, thi< 6th dav of 
January A. D. 1900. 

[Seal of the Board of Medical Examiners of the 
State of Maryland.] 

HERBERT HARLAN. 

(J'P Yk / 

• - ■ J. McP. SCOTT, Secretary. 
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No. 597. 

Registered this 1st day of February 1909 in Liber R. O. and 
Al. " • 1 folio Si, one of the Registries of Phvsieians and Sur¬ 

geons in the OH ice of the Clerk of the Cireuit Court of Baltimore 
City. 

[Seal of the Circuit Court of Baltimore City, 

Maryland. 1 
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ALAN WAYS, 

Un/; of the Circuit Court of Baltimore City. 
“Exhibit B.” 


Oi l ice of tiie Board of Medical Supervisors 

of the District of Columbia, 
Washington, February 8, 1911. 

Dr Thomas Victor Hammond. Jr., 1719 II Street Northwest, 
W ashington, I). C. 

Dear Doctor: I have been instructed hv the Board of Medical 
Supervisors to inform you that the general average attained hv vou 
in the recent examination, as shown by the report of the Board of 
Med teal Examiners, was 70.24 per cent; that in no seetion was your 

T "r‘ HX(y |,er ‘' e "V thill you are, therefore, not 
entitled to a lieense to practice medicine and surgery in this 
District. * ' 

Respectfully, GEO. C. OBER, M. D.. 

Secretary. 
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Bale to Show Cause. 
Filed Mav 9, 1911. 


Tr L 'P,°" ‘^‘^lemtiou of the petition of Thomas Victor Ilammond 

dav of M • tt imT' r 1 V'T*- " is ’ '»y " ,e Court, this 9th 
da} of Ma\ A I). 1911, ordered that J. B. Gregg Custis Georoe C 

XVilham^'nlef' F Leighton, and L. Cabell 

hamson defendants in the above cause, show cause on the 

12th day of May A. D 1911 at 10 o’clock A. M, why a writ of 
nandamus should not be issued, as prayed for in said petition 
requiring said defendants to issue to the petitioner a license to ,‘rac- 
tice medicine and surgery in the District of Columbia 
By the Court. 

JOB BARNARD, Justice. 

Service of a copy of the above rule this 9th day of Mav 1911 
accepted. J u > 

B. F. LEIGHTON. 
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A nmver. 


Filed Muv 19, 1911 


The answer of J. B. Gregg Custis. George C. Obcr, Edward J. 
Collins. Benjamin 1'. Leighlon and L. Cabell Williamson, de¬ 
fendants, to the petition and rule to show cause tiled and issued 
in the above-entitled cause respectfully represents: 

1. They admit the allegations of paragraph 1. 

2. They admit the allegations of paragraph 2. 

*>. They have no personal knowledge of the matters alleged in 
paragraph •». say that the same are immaterial and ask that this 
answer may avail them as if a motion had been made to strike out 
the same. 

4. They admit the allegations of paragraph 4. 

•>. Answering paragraph "> of the petition they admit that peti¬ 
tioner appeared and was examined as therein set out; they admit 
sending the letter referred to in said paragraph and that the Secre¬ 
tary of the Board informed petitioner that he had correctly answered 
the two questions propounded to him upon oral examination, for 
which he had been duly accredited with two per cent, in his general 
average as required by the rules of the said Board set out and re¬ 
ferred to in the petition. They deny each and every of the other 
allegations of said paragraph f». 

(5 and 7. They admit the allegations of paragraphs (> and 
14 7 but say it is only a partial statement of the pleadings in 

the suit referred to in paragraph 7 and ask that the whole 
of the pleadings and opinions be read and considered as a part 
hereof, if the same be material. 

8. They admit that paragraph 8 is a partial statement of the 
facts and opinion in the cause referred to in paragraph K, deny that 
the facts therein are any cause for granting the relief asked in this 
case, say that the said facts are fully set out in the pleadings and 
opinion in that ease and ask that they he read as a part hereof, if 
material, but that this answer may be considered as a demurrer to 
said paragraph and to the petition. 

9. They deny each and every of the allegation." of paragraph 9 
excepting only that the rules and regulations set out therein were 
duly promulgated and they admit the allegation as to the member¬ 
ship of the Board. They further say that said rules and regulations 
were duly approved, as required by law. by the Commissioners of 
the District of Columbia on. to wit. January 12. 190(5. 

10. They deny each and every of the allegations of paragraph 10. 

11. They deny each and every of the allegations of paragraph 11. 

12. Thev have no personal knowledge as to petitioner's status 
as a physician in Maryland or in the Providence Hospital, say the 
said allegations are immaterial and further say if petitioner has 
practiced medicine as alleged in paragraph 12 they believe the 
same to be in violation of law and they have no knowledge as to 
the facts. 
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13 They deny each and every of the allegations of para¬ 
graph 13. r 

14. Further answering said petition and rule to show cause de¬ 
fendants say that prior to the tiling of the opinion of the court in 
law cause No. 48,0,>4 above referred to the oral examinations were 
conducted by the examiners and eighty or more questions were asked 
each applicant upon such examination, perfect answers to all of 
which questions gave him twenty-five per cent, while perfect an¬ 
swers to all written questions gave him seventy-five per cent.; that 
the Board found it a physical impossibility to continue to give 
this large number of questions in the oral examination, to ask each 
applicant the same questions, to prevent collusion among the appli¬ 
cants and to preserve the oral answers given to these questions as re¬ 
quired by the law as construed by this court; that the Board was with¬ 
out funds to have the answers to so large a number of questions 
stenographieally reported and transcribed for consideration and re- 
\iew by the Board; that the Board was without facilities for isolating 
the applicants in such a manner that after an applicant had been 
asked the series of oral questions selected by the Board, so that he 
could not communicate these questions to other applicants, and the 
experience of the Board in attempting to do so was that collusion 
resulted which the Board has no means of preventing; that for the 
purpose of meeting the above difficulties and because the Board was 
then and still is of opinion that the greater purpose to be subserved 
in an oral examination is to afford the Board the opportunity 
lb to see the applicant and determine his appearance, nervous 
and other condition, and generally to ascertain whether or not 
there is anything from his appearance or manner which might in¬ 
dicate that his answers given in the written examination did not 
fairly and reasonably represent his actual learning in the subjects 
as to which he was examined, the Board took counsel of its two mem¬ 
bers who are lawyers by profession and duly promulgated and sub¬ 
mitted to the Commissioners for their approval the regulations set 
out in the petition dated January 5, 1006, and which were approved 
by the Commissioners on January 12, 1906; that in accordance with 
these regulations as subsequently and duly amended petitioner was 
asked but two questions on his oral examination, each of which said 
questions he answered accurately, and the Board found nothing 
from his personal appearance or manner to indicate in any way that 
the answers given by him on his written examination did not ac¬ 
curately represent his knowledge as to the subjects upon which he 
was examined; that the petitioner did not, upon his written examina¬ 
tion, attain an average sufficient to entitle him to a license under the 
law and regulations, nor in the opinion of the Board, although a 
value of ninety-eight. (98%) per cent, was given for such written ex¬ 
amination; that if said written examination had been graded upon 
a valuation of seventy-five (75%) per cent., as contended for by peti¬ 
tioner, his average upon such written examination would have been 
reduced to seventy-five ninety-eighths (75/98) of the markings given 
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him ; that if a large number of questions, to wit, eighty as for* 

17 merly, had been asked him upon oral examination defendants 
do not know what markings lie would have received, but are 

satisfied from an examination of the answers in the written examina¬ 
tion and from his personal appearance and manner he would not 
have received a substantially higher marking in such oral examina¬ 
tion than he did in the written examination, and they say he would 
have failed to pass successfully the examination on the basis of 
seventy-five per cent, for the written and twenty-five per cent, for the 
oral examination under the prior rules of the Board as approved by 
the Commissioners of the District of Columbia prior to .January, 
1906. 

Defendants further show that upon the written examination peti¬ 
tioner received the following markings in the subjects in the order 
as set out in the petition: 58.80; 6*2; 63; 75.46; 75.5; 65.5; 65.3; 
80.36, and an average of 68.24; they show that if these markings 
had been upon the basis of seventy-five they would have been less 
than sixty in each subject but the last and the general average 
would have been but fifty-two. Defendants say that in July, 1910, 
petitioner was examined by defendants and received the following 
markings on his written examination on the subjects in the order 
set out in the petition: 43.12; 64.5; 54.88; 70.56; 83; 71.50; 79; 
72.52, and attained a general average of but 67.39 on the basis of 
ninety-eight per cent, for the written examination. Defendants fur¬ 
ther show that in the July, 1910. examination nineteen applicants 
were examined, five of whom failed and fourteen of whom passed 
and were duly licensed; that at the January, 1911, examina- 

18 tion seven applicants were examined, six of whom passed and 
were duly licensed and petitioner was the only one who 

failed; that at the two examinations twenty-six applicants were ex¬ 
amined. twenty passed and were duly licensed, and but six failed, 
in which computation of those who were examined and who failed 
petitioner is counted twice. 

And having fully answered these defendants ask that they may be 
discharged with their costs in this case wrongfully incurred. 

J. B. GREGG CUSTIS, 

GEO. C. OBER. 

E. J. COLLINS. 

BEN.T. F. LEIGHTON. 

L. CABELL WILLIAMSON. 

District of Columbia, ss : 

I, George C. Ober. being first duly sworn on oath depose and say 
that I am one of the defendants who signed the foregoing answer; 
that I have read the same and know the contents thereof; that the 
matters and things therein stated on personal knowledge are true 
and those stated on information and belief I believe to be true. 

GEO. C. OBER. 

Subscribed and sworn to before me this 19th day of May, A. D. 
1911. 

[seal.] C. CLINTON JAMES. 

Notary Public, D . C. 
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(Endorsed.) 


Let this he filed as of May 19, 1911. 

JOB BARNARD, Justice. 


Demurrer. 


Filed May 19, 1911. 

******* 

The petitioner says that the respondents’ return is had in substance. 

GEO. E. SULLIVAN, 
Attorney for Petitioner. 

Note:.-—T he following points of law will he argued at the hearing 
of this demurrer. 

1. 1 hat the return in no way justifies the action of the respondents 
m refusing petitioner’s license. 

2. I hat since, under the character of test imposed, sixty or over 
demonstrates, and is recognized as demonstrating, proficiency in 
the several separate and essential branches, the additional require¬ 
ment of seventy-five before issuing a license to an applicant is unrea¬ 
sonable, contrary to law and of no force or effect. 

That the attempted modification of the rules and regu- 
20 lations of the Board so as to allow but two points out of one 
hundred for a perfect oral examination, is absurd and unrea¬ 
sonable, contrary to law and of no force or effect, and petitioner is 
entitled to have his ratings given him upon the written and oral ex¬ 
aminations in the proportion of seventy-five to the former and 
twenty-five to the latter in accordance with the only lawful regula¬ 
tions apportioning such marks ever promulgated, which gives peti¬ 
tioner a general average rating of more than seventy-five. 

4. That no speculation can be indulged in derogatory to petitioner 
as to whether, if a larger number of questions had been asked him on 
the oral examination, lie would have maintained his excellence. 
Petitioner is entitled to his lawful rating as earned by him, having 
demonstrated his excellence upon the only questions asked him and 
which the respondents deemed sufficient in character and number to 
constitute a test, the determination of the number of questions to be 

asked having been a matter exclusively for the Board in the exercise 
of its judgment. 

5. That the respondents’ return affirmatively shows prejudice 
against petitioner personally and a lack of fairness in considering 
the matter of his right to a license. 

fi. That the pretended excuses set forth in the return are un¬ 
founded in law, and are, however, averments of mere conclusions, 
and not of specific facts, and therefore cannot be considered for any 
purpose. J 
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Opinion of Court. 

Filed June 7, 1911. 


The respondents in this case constitute the Board of Medical 
Supervisors of this District, appointed under act of June 3, 1896, 
(29 Stat., 198), and they are charged with the duty of issuing 
licenses tn practice medicine and surgery, to such persons as may 
he properly qualified. 

The relator avers in his petition, that he is a regularly licensed 
physician and surgeon ot the State of Maryland, and has been since 
January, 1909. when he was duly licensed hy the Board of Medical 
Lxa miners of said State, and that he is a graduate of the Jefferson 
Medical College of Philadelphia. 

I hat he applied to the respondents for a license to practice medi¬ 
cine and surgery in thL District, and was examined under their direc¬ 
tion in the eight subjects as required hy said statute. That his gen¬ 
eral average, according to the report of the examiners, was 70.24 per 
cent, being an average of over 00 per cent in each of said subjects. 
I hat lie was refused a license, because he did not receive a total aver¬ 
age of 7o per cent. 

lie states that in November. 190.*). the respondents stated, in an 
answer in the case of Birtwell v. Ober, et al., No. 48,054 Law, in this 
court, that under the regulations formulated by them, and 
22 approved by the Commissioners, a value of 75 per cent was 
given to the written examination of applicants, and 25 per 
cent to the oral examination, and that a total average of 75 per cent 
was required in order lor the applicant to pas* successfully. 

1 hat in said case a writ of mandamus was issued, requiring the 
said respondents to license the relator, and thereafter the said Board 
changed their rules and regulations so that only 2 per cent should he 
allowed tor the oral examination, and 98 per cent for the written ex¬ 
amination. 

That on January .>. 1906. they modified their said rules and regu¬ 
lations to that ('fleet, and required that the candidate should have 
not less than 60 per cent in every section of the examination, and a 
general average of 75 per cent: and that if the average should be 
less than 00 per cent in more than one section, or less than 45 per 
cent in anv one section, that no license should issue, no matter what 
the general average might he. 

The relator then avers that the said new rules and regulations are 
unreasonable and absurd, contrary to law. and of no force or effect; 
and he claims that if percentages were given to him in the examina¬ 
tions under the prior rules and regulations, of 75 per cent for the 
written examination, and 2.) per cent for the oral examination, that 
his general average would he more than 75 per cent, and he would 
he entitled to a license. 

The respondents filed an answer to the petition, in which they state 
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90 ^ 1C rules and regulations referred to in flm 

by law. I, v the Com l 7 approved, as required 
January 12, 1906. “ * lers ()f t,lc ^“^trict of Columbia, on 

o? mV-fwoTi' V* Ohor U, t Vni" ’ No 48 nSf" COUrt ‘he said 
"f candidates were conducted hy ^ho oJ'"'-’' tllc oral examinations 
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time was only 67.69 per cent Tint hnl 'T average at that 

nineteen applicants examine! r * examination there were 

'lulv licensed, and live failed ’ Th' Mn ,h V' l, ; ,,n ^ "ere 

;V' V ’ IpH- «von applicants were m i d 7,“/.. J, um- 
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surgery. * tandidates fitness to practice medicine and 
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examination, which questions shall he the same for all candi¬ 
dates, except that in the departments of therapeutics, practice 
of medicine, and materia medica, the questions shall he in 
harmony with the system of medicine selected by the candidate, the 
three systems named in the statute being the regular system, the 
homeopathic system, and the eclectic system. Also that said exami¬ 
nations shall he conducted orally and in writing, in accordance with 
the rules and regulations prescribed by the Hoard of Medical Super- 
\isors, and that an oflicial report of the result of each examination, 
stating the average attained by each candidate in each branch, the 
general average, and the result of the examination, whether suc¬ 
cessful or unsuccessful, shall he transmitted to the Hoard of Medical 
Supervisors within fifteen days. 

Section K provides that after a careful examination of such re¬ 
port. the Hoard of Medical Supervisors, if in their opinion the appli¬ 
cant has fairly and successfully passed, shall issue a license to the 
applicant. 

It also provides that a license shall he issued, free of cost and with¬ 
out examination, to physicians who may change their residence to the 
District of Columbia from any state or territory where medical laws 
and medical examining hoards exist. provided the medical laws and 
examining hoards of such states and territories grant equal rights 
and recognition to the licentiates of the Hoard of this District, 

It does not appear from the petition or answer that the relator is 
entitled to registration or license by virtue of his license in the State 
of Maryland. 

I he only question now presented is as to the sutlicienev 
-H °i the answer: and the statute creating tin* Hoard of Medical 
Supervisors, authorizing it to formulate its own regulations, 
with the approval of the Commissioners of the District, and the an¬ 
swer showing that such regulations were formulated and approved by 
the Commissioners: and that the examination of tin* relator was made 
in pursuance of said regulations: and that the relator has not at¬ 
tained a sufficient marking to entitle him to a license in accordance 
therewith, the court cannot say that the answer is insufficient, unless 
it he assumed that such regulations were void. 

Counsel contends that the regulations first adopted are necessarily 
still in force, ami that the regulations last adopted, under which the 
relator was examined, are void, because the last regulations give only 
2 per cent in value to the oral examination which is required hv 
statute. 

The law does not say what proportion of the markings should l>e 
given to the oral examination, or what to the written examination; 
hut it does require that there must he an oral and a written examina¬ 
tion: and counsel would have the court assume, that because such a 
slight value was given to the oral examination, that it would render 
the regulation void. 

The court is unable to accept such a conclusion, for there is no 
basis of division between the two kinds of examination, by which it 
can determine the percentage or value that should be given to each. 
The whole subject is trusted to the Board of Medical Supervisors, 
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court, 


NMth the approval of the Commissioners; and what the regu¬ 
lations sha 1 be m that respect must rest with the respondents 
and with the Commissioners of the District, and not with the 


If the court should he called upon to decide the question, the 
natural way would be to say that oO per cent should be given to each 
as there ts nothing u. the statute as to such divisions: and it may be 
that so long as the examination is both oral and written, that' the 
percentage or general average may properly be taken by the respond¬ 
ents without making any division whatever between the two classes 
ot examination. 

Heing of the opinion that the said regulations adopted in January, 
, 1 Go, are valid, and that the examination of the relator is shown to 
have been on equal terms with that of the other candidates or appli¬ 
cants for license, who were examined at the same time with him. I 
am unable to see that the answer is lacking in stating a good defense 
to the relator s claim, and the demurrer will therefore be overruled. 

JOB BARNARD, Justice. 
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Supreme Court of the District of Columbia. 


Wednesday, June 7th, 1911. 

Session resumed pursuant to adjournment. Hon. Job Barnard, 
Justice presiding. 


This cause came on to be heard, and was heretofore argued and sub¬ 
mitted to the court on behalf of the parties by their respective at¬ 
torneys of record, upon the petition, the rule to show cause, the an¬ 
swer to said rule and petition, and the demurrer to said return; upon 
consideration whereof, it is considered, that the said demurrer he and 
the same is hereby overruled. Whereupon, petitioner by his attorney 
electing to stand upon his demurrer, it is considered that the rule to 
show cause be. and the same is hereby discharged and the petition 
dismissed, and that respondents go hence without day, be for nothing 
held and recover of petitioner their costs of defense to be taxed by 
the clerk, and have execution thereof. 

From the foregoing judgment the petitioner by his attorney of 
record, in open court, notes an appeal to the Court of Appeals of the 
District of Columbia; whereupon, the penalty of a bond for costs is 
hereby fixed in the sum of One Hundred Dollars. 
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Memorandum .. 


June 8, 1911.—Appeal l>ond approved and filed. 
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Direction* to ( leek for Preparation of 1 ran script. 

Filed June 8, 1911. 

******* 

The Clerk of the Court, in making up the transcript of record on 
;tppe;d in the above cau.-e. will please include the following: 

1. Petition and exhibits. 

*2. Rule to show cause, omitting Marshal s return, 
d. Answer of respondents. 

4. Demurrer to answer. 

5. Opinion filed by Court. 

(». Order overruling demurrer and entering judgment. Appeal 
noted, and amount of bond fixed. 

7. Notation as to filing, and approval of appeal bond. 

S. And this designation. 

OEO. K. SUULIVAN. 

Attornei/ fin- Delator. 
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Supreme Court of the District of Columbia. 


United States of America. 

District of t ola m Inn. ss: 

I. John R. Young. Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
op both inclusive, to be a true and correct transcript of the record, 
according, to directions of counsel herein tiled, copy of which is made 
part of this transcript, in cause No. .>d. >S-1 at Law. wherein l nited 
States ex rel. Thomas Victor Hammond. Jr. is Petitioner and J. B. 
(Iregg Custis. et als. are Defendants, as the same remains upon the 
files and of record in said Court. 

In testimony whereof. I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
19th day of June, 1911. 

| Seal Supreme Court of the District of ( olumhia. | 

J. K. YOUNC. Clerk. 

Bv ALF. C. BUI IBM AN. A**'t C/7,. 


Endorsed on cover 
2d*21. U. S. ex Bel. 
J. B. (iregg Custis et 
Filed Jun- *20. 1911. 


: District of Columbia Supreme Court. No. 
Thomas Victor Hammond. Jr., appellant-, vs. 
al. Court of Appeals. District of Columbia. 
Henry W. Hodges, clerk. 
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The Act of Congress. 

llic act of Congress approved .June 3, 1890, governing 
the licensing of physicians is printed in full as an addenda- 
it'" relevant provisions follow: 

Section one creates the board of medical supervisors. Sec¬ 
tion 2 says: 

4 / 

■SAHl boAr.l shall make, subject to the approval 
of tlie Commissioners of the District of Columbia 

lb 


such regulations as may lx? necessary to carry into 
effect the provisions of this act. * * * Said 

board shall supervise all examinations provided for 
in this act, and shall issue all licenses to practice 
medicine and surgery or midwifery in the District of 
Columbia. ” * * * 


Section 3: 

"That from and after the passage of this act, all 
persons desiring to practice medicine and surgery in 
any ot its branches in the District of Columbia shall 
apply to said board of medical supervisors for a 
license so to do, applicant.* shall submit to examina¬ 
tion upon the following-named branches * * * 

and siH'h other branches as said board shall deem ad¬ 
visable, * * * but said board shall not certify 

tor examination any applicant until satisfactory proof 
is turnished that lie or she is of good moral character 
and over twenty-one years ot age,*’ and has a certain 
diploma, and has studied for a certain time," etc. 

Section tour relates to tiling ot applications. Sections 
live and six create the three boards of medical examiners 
from three schools of medicine named and provides for ex¬ 
amination, by each, of applicants certified to it by the board 
ot medical supervisors. Section seven requires these several 
boards of medical < samin< rs to submit questions from which 
the board of medical supervisors shall select: 

" 1 he questions for each examination and such 
questions shall he the same for all candidates, except 
that in the departments of therapeutics, practice of 
medicine and materia medica the questions shall be 
in harmony with the system of medicine selected bv 
the candidate.” 

This section there says: 

“Said examinations shall be conducted orally and 
in writing, in accordance with the rules and regula¬ 
tions prescribed by the board of medical supervisors 
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and shall embrace the subjects as stated in section 
three of this act. An official report of the result of 
each examination, signed by the president and the 
secretary and each acting member of the board of 
medical examiners conducting such examination, 
stating the average attained by each candidate in 
each branch, the general average, and the result of 
the examination, whether successful or unsuccessful, 
shall be transmitted to the board of medical super¬ 
visors within fifteen days from the date of such ex¬ 
amination. Said report shall embrace all the ex¬ 
amination papers, questions, and answers thereto. 
All such examination papers shall be kept for refer¬ 
ence and inspection for a period of not less than five 
years.” 

Section eight says: 

“That if in the opinion of a majority of the board 
of medical supervisors, after a careful examination of 
the report of the board of medical examiners by which 
any applicant was examined, said applicant has fairly 
and successfully passed such examination as herein¬ 
before provided for, the board of medical supervisors 
of thi‘ District of Columbia shall, as soon thereafter 
as possible, issue to him a license signed by the presi¬ 
dent and the secretary of said board and attested by 
the seal of the District of Columbia, which license 
shall entitle said applicant, after it is registered as 
hereinafter provided, to practice medicine and sur¬ 
gery in the District of Columbia, Provided, That a 
license shall be issued upon application, free of cost 
and without examination, to each physician who is 
registered at the health office of the District of Colum¬ 
bia at the time of the passage of this act, and to 
physicians who may change their residence to the 
District of Colunibia from any State or Territory 
where medical laws and medical examining boards 
exist, the presentation of a certificate or license from 
a medical examining board, if found upon due in¬ 
quiry to be true and genuine, being sufficient evidence 
of right to registration and certification under the 
provisions of this act: Provided, That the medical 
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laws and examining hoards of such States and Terri¬ 
tories grant t»<jiia 1 rights and recognition to the licen¬ 
tiates of the hoard herein created * * 


This section then provides for license to licensed physi¬ 
cians and proceeds: 


“That tin* hoard of medical supervisors of the I>is- 
trict of Columbia shall make, subject to the approval 
of the Commissioners of said District, such regulations 
as may he necessary to determine the qualifications of 
women desiring hereafter to commence tin* practice 
of midwifery in the District of Columbia, and shall 
issue licenses to such as are, after examination, found 
qualified: hut no fee shall he charged for the exami¬ 
nation of any applicant for such licenses, and no ap¬ 
plicant who has hoen rejected shall he re-examined 
within one year from such rejection: Pror'ulnl, That 
a license shall he issued upon application, tree of cost 
and without examination, to each midwife registered 
at the health otliee of the District of Columbia at the 
time of the passage of this act. 


Section It) authorizes the* hoard of medical supervisors hv 
a vote of four members to refuse to grant or to revoke a li¬ 
cense for certain specified courses, under certain formalities, 
giving tin* right of appeal to this court in such cases and pro¬ 
viding for reinstatement. Section eleven provides for regis¬ 
tration of the license and cancellation thereof. Section 1*2 
exempts certain surgeons in the I'nitcd States service and 
physicians and surgeons called from other jurisdictions to 
treat certain cases, massage practitioners, etc. 


I liiit troni and. alter the passage of this act anv 
person practicing medicine and surgery or midwiferv 
in the District of ('olumhia. or who shall publicly pro¬ 
fess to do s,,. without first having obtained from the 
hoard of medical supervisors of the District of Co¬ 
lumbia a license and registered the same as herein 
provided, or in violation of anv of the provisions of 
this act or any of the rules and regulations made hv 
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authority conferred herein, or after his license or 
registration, lias been canceled by order of said board 
of medical supervisors of the District of Columbia, 
shall be deemed guilty of a misdemeanor * * 


The Act is Valid. 

The regulations attacked were made under authority of 

« 

and in strict accordance with the terms of the act of Congress. 

The power of Congress to pass the law cannot now be ques¬ 
tioned. 

Meflert vs. Packer, (»(> Kan., 710, approved in 195 
U. S., citing, 

Hawker vs. New York, 170 U. S., ISO. 

Dent vs. West Virginia, 129 U. S., 114. 

Beetz vs. Michigan. 188 V. S., 505. 

Cray vs. Connecticut. 159 V. S.. 574. 

Czarra vs. Board of Med. Sup., 25 App. D. C., 455. 

“\\ b(‘ther the law i< a wise one is not for the courts 
to say. It may be. as contended, that, as men are 
free to choose who shall minister to the needs of the 
soul, so also should they he free to choose who shall 
minister to the ills of the body. It may he that such 
laws repress independent investigation, and so re¬ 
tard the progress of medical knowledge. It may be 
that many of tin* most valuable medical discoveries 
were made in >pite of the prejudice and protest of 
men learned in the old and time-tested lore of their 
day. It may he. finally, that such laws are out of 
harmony with our free institutions, according to 
which each citizen may pursue his own work, his 
own studies, his own occupation, in so far as he does 
not trench on the equal rights of his fellows and 
the welfare of the community in which he lives. 
These are. however, questions for the legislature: 
and. so long as the act is not clearly in violation of 
any provision of the Constitution, it cannot be held 
invalid. The legislature has judged that the safety 
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of the public health require* the guards that are 
placed around the practice of medicine bv this law; 
and. notwithstanding the questions made hv counsel, 
\w are unable to see that the act is not a valid exer¬ 
cise of the police power of the State. * * * 

'While in some respects quasi judicial, the action 
o! the hoard is not judicial, any more than is the 
action of a county surveyor in fixing a boundary 
line, or of a county superintendent in giving or re¬ 
fusing a teacher's certificate, or the action of num- 
herlcss other officers or hoards in making investiga¬ 
tions and decisions in matters committed to them. 
Neither is the circumstance that an appeal is allowed 
from a decision of the board an indication that its 
action is judicial.” 

Burroughs rs. Webster et at. find.), 41 L. 
K. A., *212. 2lb. 21 1 and 2IS. cited with 
approval in Beetz rs. Michigan, supra. 


llawker rs. New York. 170 Y. S.. ISO, 104. 105, reviews 
State authorities upon this point, as follows: 


“We note also these further declarations from 
State courts : In State rs. State fc.rn ui t ii nt (j Hoard, 
•»2 Minnesota. »>24. • >2<. it was said: ‘But the legisla¬ 
ture has surely the same power to require, as a con¬ 
dition of the right to practice* this profession, that 
the* practitioner shall he possessed of the qualification 
of honor and good moral character. as it has to re¬ 
quire that la* shall he learned in the profession. It 
cannot he doubted that the* legislature* has authority, 
in the* exercise of its general police power, to make 
s ue*h reasonable* requirement* as may he calculated 
to bar from admission to this profession dishonor¬ 
able men. whose prine'iples or practie*es are sue*h as to 
render them unfit to he entrusted with the discharge 
of its duties. In Thompson rs. Ifazcn. 25 Maine. 
HU. 10S; ‘Its authors were e*areful that human 
health and lite* should not be exposcel without some 
restraint, by being committed to the charge of the 
unprincipled and vicious * * * It could not 

have been intended that persons destitute of the 
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iiloi'it 1 qualifications required should have full oppor¬ 
tunity to enter professionally the families of the 
worthy hut unsuspecting, be admitted to the secrets 
which the sick chamber must often entrust to them.’ 
In State vs. Hathaway, 115 Missouri, 30, 47: The 
legislature, then, in the interest of society and to 
prevent the imposition ol quacks, adventurers and 
charlatans upon the ignorant and credulous, has the 
power to prescribe the qualifications of those whom 
the State permits to practice medicine * * * 

And the objection now made, that because this law 
vests in this board the power to examine not only 
into the literary and technical acquirements of the 
applicant, but also into his moral character, it is a 
grant of judicial power, is without force.' in Ea.d 


man vs. State, 109 Ind., 2<8, 279: ‘It is, no one can 
doubt, of high importance to the community that 
health, limb and life should not be left to the treat¬ 
ment of ignorant pretenders and charlatans. It is 
within the power of the legislature to enact such 
law> as will protect the people from ignorant pre¬ 
tender.", and secure them the services of reputable, 
skilled and learned men.’ In State vs. Call (North 
Carolina), 28 S. E. Hep., ol7: ‘To require this is an 
exercise of the police power for the protection of the 
public against incompetents and impostors, and is in 
no sense the creation of a monopoly or special privi¬ 
leges. The door stands open to all who possess the 
requisite age and good character, and can stand the 
examination which is exacted of all applicants 
alike.’” 


In Czarra vs. Board of Medical Supervisors, 25 App. 

D. C., 455, this court said: 

"The police power of every State warrants the 
requirements of the possession of all reasonable quali¬ 
fications by those who seek to engage in the public 
practice of medicine, and, incidentally, the extension 
ot a wide discretion to those agencies charged with 
the duty of inquiry and determination. But we do 
not agree that the exercise of the same wide discre¬ 
tion can be extended to a case where, when one has 
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ltfoii regularly admitted, (ho deprivation or forfeiture 
of his license is sought under another or an inde¬ 
pendent provision of the same statue. * * * 

“In several eases relied on by the appellee, State 
statutes have been upheld which authorize the revoca¬ 
tion of licenses for ‘gross immorality.' ‘unprofes¬ 
sional. dishonorable or immoral conduct, and the 
like. .1/ < ff * t'f ,s ‘- St,if, lid. of Jl edteaf J\, (/ist l'<lf/Oil, 
66 Ivan., i 10; < 2 Pac.. 24 < ; State e.r ret. Chapman vs. 
Staff Mr,lira! Examine,*. 34 Minn.. 887; 26 N. W., 

12:'*; Stafr lift, of IIrail I, rs. I!o ;ly 22 R. 1., 538; 48 
A11.. 802; People. I se o\ State /id. of Health Vs. Mc- 
Can. 1 '2"» 111.. 280; 17 X. K., 786; State e.r rel. Bald- 
niii rs. l\,lloi/(/. 14 Mont.. 426; 36 Pac., 957. In no 
one of these eases, however, was the question under 
consideration here, raised, discussed or decided. The 
question discussed in each and upon which the de¬ 
cisions apparently turned, was the power of the State 
to enact regulations of the kind as the conditions of 
admission to practice medicine. Of this, as hereto¬ 
fore observed, there can be no doubt. 


I 


The Grant of Power to Make Regulations is a 

Valid Grant. 


(Jiving to the board of supervisors the power to 

“make, subject to the approval of the Commissioners 
of the District of Columbia, such regulations as may 
be necessary t<» carry into effect the provisions of this 
act.” 


is also a valid exercise of the police 1 power. 

“The city council elected by and representative of 
the members of the municipal corporation is the 
natural recipient of a delegated legislative authority 
to adopt ordinance** and by-laws. Rut this body is 
not the only body upon which power to adopt rules 
and regulations, having within the limits of the mu¬ 
nicipality the force of statutes, may. in the absence 
of constitutional restriction, be conferred bv the legis- 
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Inline. The legislature may confer power to adopt 
reasonable rules by-laws, and regulations on other 
boards and bodies created or organized for more 
limited pur]loses, e. boards of health, tenement 
liou.se dejiartments, and other similar bodies The 
I lower granted to administrative boards of the nature 
of boards of health. &e„ to ado].t rules, by-laws, and 
regulations, reasonably adapted to carry out- the pur- 
jioses or objects for which they are created, is not an 
nopioper delegation of legislative authority within 
the meaning of the constitutional inhibition, express 
Oi Implied, against delegating the law-making power. 
\\ hen these hoards pursuant to statutory authority 
11 i a< 7l ,t r ^»nable rules, regulations, or by-laws 
such rules, regulations, and by-laws within the re- 
s .citne jurisdictions l„ IV e the force and effect of a 
a" of the legislature, and like an ordinance or hv- 
hiH may he said to be m force by authority of the 

I , ! 1 ®' 11 ls , I ’ | n portent, to observe that the rules, regu- 
la ions, and by-laws of such bodies are in Jeneml 

nninhV'l ''V'"'"' < ‘° , "! i,io " s 1 "" 1 qualificathms as 
onh, “"'«* *‘™'ly called. Such rules, 
-.III,It lo p. and by-laws must be reasonable. The 
boards adopting them cannot enlarge or vary by the 

"I*™ 1 "" 1 " the rules.I regulations so adopted the 

|iimers conferred njM.n them by the legislature and 
any rule or by-law which is in conflict with the 
organic law of the State, or antagonistic to the general 

'he fundamental principW of 
justue or inconsistent with the powers conferred 
upon the board adopting it. is invalid.” 

i 0,1 011 Municipal Cor|iorations, sec. 574. 


The following authorities are cited: 

Blue r*. Beach, 155 Ind., 121, 150, 153. 
Commonwealth vs. Plaisted, 148 Mass., 375, 383 
1 eople r.i. Justices, 7 Ilun. (X. Y.). 214. 

Board of Health vs. Heister. 37 X’. Y., 001 
Health Department rs. Knoll, 70 N. Y.. 530 
Polinsky vs. People, 73 N. Y., 05. 
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People ex. Cronin, 8*2 X. Y., 318, 323. 

People vs. Candecarr. 175 X. Y., 440, 444. 

Cartwright vs. Cohoes, 30 X. Y. App. L)i\\, 00, 72. 

People vs. Tiininerinan, 70 X. Y. App. Div., 505, 
507. 

People vs. Xew York Health Dept., 117 App. Div., 
856, 870. 

Blue vs. Beacli, 155 Iml., 121. cited hv .Judge Dillon, is 
an able review of the authorities and sustains tin* poliee 
power of the State to create such boards and to authorize 
them to make regulations. 

The Regulations are Necessary. 

There remains for consideration the questions as to the 
necessitv for and the reasonableness of the regulations. 

The act authorizes regulations; not once, but three times— 
in sections 2, 7 and 10; and the penalty section, 12, makes 
violations of the regulations and of the act equal offenses. 

Aside from the wide discretion reposed in the board, reg¬ 
ulations are indispensable for the following and perhaps 
other purposes: 

(a) To determine whether other and. if anv. what other 

' / t 7 

“branches*’ than those specified in the act shall be em¬ 
braced in the examination. 

(It) As the act prescribes only that the examination 
shall be both oral and written, the whole method of exam¬ 
ination must be fixed by the regulations; the number of 
questions, how many for the written and for tlie oral, their 
nature, the value to be given to each subject and to each 
kind of examination (oral or written), the day and dura¬ 
tion of the examination: indeed, but for the regulations, no 
examination could be held. 

Clearly, regulations just such as the ones complained of 
are not only necessary, but are indispensable. 



Appellant is estoppel to deny the validity of the law or 
the necessity for the regulations by his claim of the right, 
to a license under the law and his demand that he he graded 
in accordance with the old regulations. 

Hi State ex ret. Kellog vs. Currans, 111 Wis., 431, re¬ 
lator would have been entitled to a liceu.se under a former 
statute upon presentation of his diploma or upon examina¬ 
tion. The new statute required both. He contended the 
now statute was invalid because it allowed licensees from 

other State Imards to he licensed without examination. The 
court said: 


Ills only riu,ht to a certificate depends upon the 
\ahdity, therefore, of a statute containing this pro¬ 
vision. and he cannot he heard to assail its validity 
Hart nt. Folson. 70 X. II.. 213.” 


By his application, therefore, under the authorities, ap¬ 
pellant admits the validity of the regulations which give 
to the written examinations three times the value which 
they give to the oral, and his contention is limited to this, 
that while the board may give different values, 2 per cent 
and 08 per cent tire unreasonable. 


The Regulations are Reasonable. 

W hether or not the regulations are reasonable we next 
consider under the rules established by the authorities. 

1 he mles aie the same as those applied to municipal 
ordinances and regulations. 

HilIon on Mun. Corp., sec. 574 and cases cited 

wpr". See also addenda. Blue vs. Beach 155 
Ind., 121. 

\\ hi 1st the courts have the undoubted power to 
inquire into the reasonableness of municipal regu¬ 
lations that affect the free exercise of the ordinary 
rights of persons and property, when sought to be 
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enforced, they will not declare them invalid save in 
plain cases of usurpation of power or of abuse of dis¬ 
cretion. * * * What may, and what may not, 

bo a reasonable requirement in one case, cannot he 
determined by a fixed rule applicable alike to all; 
hut must, of necessity, depend upon special circum¬ 
stances and the exigencies of the situation, to meet 
which the regulation may have been adopted. Every 
such regulation may he. and often is. inconvenient, 
burdensome and oppressive in a certain sense; hut it 
docs not follow that, by reason of such consequences 
alone, it nuH he declared beyond the power and 
discretion of the legislative authoritv. * * * 

The well settled rule is. that if a statute purporting 
to have been enacted to protect the public health, 
tin' public morals, or the public safety, has no real 
or substantial relation to those objects, or is a palpable 
invasion of rights secured by the fundamental law, 
it i> the dutv of the courts to so adjudge. H> nnitn/- 
to„ r*. Crortfin. 1<>3 V. S. 299. 303*304 

“And it foil ows. necessarilv. that unless these con- 
diti oils "/•< palpable, the courts cannot so adjudge. 

“Now. in a case where the question of the inva¬ 
sion of private rights is one more of law than fact, 
or where the tacts art* susceptible of reasonably cer¬ 
tain proof, courts may give slight weight to the judg¬ 
ment- of the municipal authorities, and presume little 
in their support beyond good intentions and integritv 
of action in the premises. Hut in a case like the 
present, where the question is one of practical fact, 
unsettled by experience, and resting in opinion, a 
court should surely hesitate to set up its judgment 
in opposition to that of tin* municipal officers, who. 
by virtue of their training, observation and experi¬ 
ence in the performance of their duties, ought to 
be well informed and capable of arriving at satisfac¬ 
tory conclusions in such matters. * * * As it 

i>. however, we have no satisfactory proof that would 
justify iis in overruling the action of the commis¬ 
sioners in the course of a duty imposed upon them 
and entrusted to their special discretion, and in the 
discharge of which they must be presumed to be act- 
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u«it(‘(l }>\ the only motive that should control the 
conduct of public officers.” 

Railroad Co. District of Columbia, 10 
App., Ill, 127, 128 and 129. 


1 lie police power is the emanation of that in- 
,OI *n principle of human nature which led men into 
society and created the body politic to which sov- 
cieignh pertains for the purpose of securing safety, 
‘»rder and the common weal. To effect these ends 
the government is entrusted with the power to make 
reasonable regulations restrictive of individual im- 
pulse As population increases in rapid proportion, 
new physical conditions are developed which suggest! 
as reasonable, regulations and restraints of person and 
property before unknown. As civilization advances 
with increased and deeper knowledge, science makes 
new discoveries in respect of the dissemination of 
disease through infection, which necessitates radical 

changes m methods for the protection of human 
life. 

“Kor these reasons it is apparent that no hard and 
fast rule can he laid down for the government of all 
cases arising out of the frequent exercise of the police 
I>ower. Each case must, turn upon its own peculiar 
circumstances and conditions, and it is onlv when 
these clearly show that the regulations or restrictions 
imposed have no substantial relation to objects within 
the police power and therefore constitute a palpable 
invasion of private right, that the courts are justified 
m denying their obligation .'” 

Dupont r*. District of Columbia. 20 Arm. 
477, 487, 488 and 489. 


“ 1 ^ number of vehicles to occupy any one stand 
must likewise be limited. It is necessary that there 
should he order and arrangement in their location 
and in the mode of their occupation. This order and 
arrangement, it is for the municipal authorities to 
determine m the interest, of the peace and quiet of 
the community, and not for the drivers or occupants 
of the stands to determine for themselves, according 
to their own whims or caprices, which might readily 
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result in riotous disorder. Consequently, it is com- 
|»eteiit for the municipal milliorities, in the exercise 
of their judgment ;ind of a sound discretion, to as¬ 


sign :i special place for each and every vehicle and 
for each and cverv group and class of vehicles; and 
their di scrction in such apportionment is not the sub¬ 
ject of review by the courts, except for plain and 
palpable abuse of it. * * * The municipal au¬ 
thorities having tin* general power to make the ap¬ 
portionment. the presumption of reasonableness at¬ 
tend- their exercise of the power: and it is incumbent 
on the defendant to overcome the presumption hv 
satisfactory proof to the contrary.” 

District of Columbia n*. Hazel. 10 App., 283, 
*2NO. 2N7 and 2NN. 


1 he mixini:« upon which the present regulations are 
founded are -el out in paragraph 11 of tin* answer (Record, 
]». 0) and are: 

1. 1 he physical impossibility of preserving, for review by 
the hoar<l of supervisors as required by the act of Congress 
as construed by tin* lower court, oral answers to eighty 
questions asked each applicant. 

-. The impossibility of preventing collusion, since the 
same questions had to he asked each applicant. 

3. The regulations subserve tin* purposes of an oral exami¬ 
nation. namely, to judge from tin* appearance and manner 
of tin* applicant whether there was anything indicating the 
written examination did not fairly represent his attainments. 

4. The advice of the lawyers by profession who are mem¬ 
bers of the hoard, one of whom is required by the act of Con¬ 
gress to he learned in the law. 


5. Th r net mil I'tsu/fs of the oprnit ioii of the i'iiIik. 

In July. 191ft. petitioner was one of nineteen examined_ 

one of fixe* who failed: in January. 1911. one of six ex¬ 
amined—tailed alone. He was two of six failures out of 
twenty-live. Kliminate him. and the result is twenty-three 
were examined and four only failed. The coincidence 
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argues tliat the live who failed in July were re-examined in 
January and all passed but appellant. The result, in one 
sentence, is that twenty were examined (five of them twice) 
and appellant alone failed. 

Here is the result, in advance, of the “fair test’’ so fre¬ 
quently requireu by the courts before declaring regulations 
invalid for mi reasonableness. 

H. R. /x D. C., 10 App. I). C., 1*2S, 120. 

W ileox rs. Consolidated Gas Co., 21*2 U. S., 54. 

The result would authorize criticism of the hoard hy the 
community, rather than hy appellant, because the examina- 
tioiis are not ’of sufficient severity” as required hy the law. 

Petitioner’s proposition is simply that he prefers to he ad¬ 
mitted hy the courts, to practice medicine in this community, 
rather than in bo,- in preparing himself to do so. 

1 he act (sec. 5) savs: 

All examinations shall he both theoretical and 
practical and of sufficient xrrrritif to test a candidate’s 
jitinss to practice medicine and sur<»erv.” 

Again, in section 8 it savs: 

I hat it in the oj,nm,n of a mojoritij of dm board 
o medical after a careful examination 

o ! ho ‘J'.lbe hoard of medical tjamlnrrs hv 

which any applicant was examined, said applicant 
1ms tairly and successfully passed such examination 
as hereinbefore provided for, the Imard of medical 
supervisors of the District of Columbia shall, as soon 
thereafter as possible, issue to him a license signed 
h .v tlje president and secretary of said board and at¬ 
tested by the seal of the District of Columbia, which 
license shall entitle said applicant, after it is regis¬ 
tered as hereinafter provided, to practice medicine 
and surgery m the District of Columbia.” 

The answer (Rec., p. it) says: 

I he petitioner did not, upon his written exami- 
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nation, attain an average sufficient to entitle him to 
a license under the law and regulations*, nor in the 
opinion of the hoonl. 


'‘Mandamus lias never been regarded as the proper 
writ to control the judgment and discretion of an 
ollicer as to the decision of a matter which the law 
gave him the power and imposed upon him the duty 
to decide for himself. The writ never can he used 
as a substitute for a writ of error. Nor dot's the fact 
that no writ of error will lie in such a ease as this, 
by which to review the judgment of the Secretary, 
turnidi any foundation for the claim that mandamus 
may therefore be awarded. The responsibility as 
well a> the power rests with the Secretary, uncon¬ 
trolled by the courts.” 

Riverside Oil Co. rx. Hitchcock. 190 \\ s, 

oor: 
oZ*). 


"We express no opinion as to the merits of this 
case, or as to the correctness of the decision reached 
in it by the Secretary of the Interior. It would be 
improper for us to do >o in the view which wo take* 
°l it. It appearing very clearly to us that it is of 
the class of cases remitted to the judicial discretion 
of tI k* Land (Mice and Secrctarv of the Interior, wo 
do not think that it is one proper for tin* issue of the 
writ of ninmlnni nx; and we are of opinion that the 
court below rightly so decided. 

Riverside Oil Co. rx. Hitchcock. *J1 App.. -JOfi 


I he law is elementary that the courts will not by the writ 
of mandamus undertake to control or direct the exercise of 
discretion reposed in this board. 

I he answer also shows that a serious emergency con¬ 
fronted the board in its administration after the decision of 
the lower court in law cause No. 480o4 (Kec., p. 9). This 
situation required it to construe the low in the light of that 


decision and pass a regulation meeting the situation. In 
such case the courts have no jurisdiction to interfere. 





The duty to expound involves the exercise of 
judgment. Fmm the decisions of the Commissioners 
the perform,,nee of their oflieial duties, no appeal 
1 e> to the courts of the District. Nor are the courts 
o lienvts,. invested with power to review their de- 
si n, ot to guide and control them in nnv oflieial 
a tio" whatever, where the decision made or action 
akin involved the exercise of discretion. That the 
pertormance ,,f the duty or the act involves nothing 
r , "''"iwtation of a statute does not 

; " f n,1 «- 1 he governing r „l e of action for Uie 

con in such cases has heen plainly declared by the 

w i el " e T < l" Ult ' 'u, 1 "" e ' 1 St ‘" os in ,lle following 

u i ls. 1 he court will not interfere by nmndumm 

m , .i C ff, <U,1Ve ‘!! lK ' elv Covert,inent in the 

bo . 'lm C ! 0r,l " lal - v olli< '* al ''"ties., even where 

se 'lut.es require an interpretation of the law, the 

Ian wb a |'|' K 1111 appe'hite power for that purpose; 
hut alien they refuse to act it, a case at all, or when 

b\ special statute, or otherwise, a mere ministerial 

ls "I" 1 " them, that is, a service which 

her are bound to perform without further question 

’ !< a may be issued o 

n", n : toif'r SMe * « /Wm/tx 

Am/,/' u t> S ’’ .' k ’ ee - a ' s °, Decatur vs. 

Ci ■ l'" ’■> v C |V A*' y’ e !l>nour vs. South 

f <„„/,2 \pp D C., 240, 24(5; Lochren vs. Long 
<> App. I). a, 480, ,)0.) ” 

"S5V 15 A «'- ■>• o,«. 

Hitchcock r*. liigboy, 22 Aj,p. J). C„ 2.SI5. 
Koehe vs. Hitchcock, 28 App. D. C., 350. 

Even if there be doubt as to whether the board met the 
situation m the best way or doubt as to its correct solution 
ot the difficulty, the courts will not interfere. 

•;The foregoing conditions suggest some of the 
dilh(ulties that beset the Commissioners in deciding 
the question, whether they really possessed the power 
claimed for them; and the most that we feel justi- 


3b 
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lied in saying is. that (lie correctness of the answer 
thereto is involved in some doubt. 

‘‘It is not within the province of the court to ad¬ 
vise executive oil ice rs in regard to the exercise of 
functions committed to them by law. It is only in 
a case between parties where rights depend upon a 
power that has 1 k*oii exercised, that the courts are 
called upon to determine the question of its exist¬ 
ence.'’ 

Messenger Co. ?•*. Wight, 15 App. 1). C., 403. 
470. 


The opinion of the lower court is unassailable. In part, 
it is as follows: 


'The law does not say what proportion of the 
markings should be given to the oral examination, 
or what to the written examination; hut it does re¬ 
quire that there must be an oral and a written ex¬ 
amination; and counsel would have the court assume, 
that because such a slight value was given to the oral 
examination, that it would render tin* regulation 
void. 


*' The court is unable to accept such a conclusion, 
lor there i# no hosts of dtvision between the two kinds 
ot examination, by which it can determine the per¬ 
centage or value that should be given to each. The 
whole subject is trusted to the board of medical super¬ 
visors. with the approval ot tin* Commissioners; and 
what the regulations shall be in that respect must 
rest with the respondents, and with the Commission¬ 
ers of the District, and not with the court. 

"It the court should he called upon to decide the 
question, the natural way would lie to say that 50 
per cent should he given to each, as there is nothing 
in the statute as to such divisions; and it mav he 
that so long as the examination is both oral and 
written, that the percentage or general average* mav 
properly he taken by the respondents without making 
on;i division whatever between the two classes of ex~ 
am ination. 

“Being of the opinion that the said regulations 
adopted in January, 1900, are valid, and that the 
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exam motion of the relator is shown to have been on 
egual terms with that of the other candidates or ap¬ 
plicants for license, who were examined at the same 
time with him. I am unahle to see that the answer 
is lacking in staling a good defense to the relator’s 
claim, and the demurrer will therefore be overruled.” 

1 hese propositions of the lower court cannot be gainsaid: 

1. 1 here is no basis upon which the court can declare the 
divisions unreasonable (and appellant is estopped to object 
to a division or to an unequal division). 


*2. 1 he subject is trusted to the board and 
sioners and not to the court. 


the Commis- 


3. There is no requirement 
cent” division. 


of the “natural” or “50 per 


4. There is no requirement for “any division” Swp- 
V°* e one hundred questions were ashed — ninety-eight in 
writing and two orally! 


There is no Legal Right or Duty. 

Granting that the regulations are invalid, still petitioner 
is not entitled to the writ, for he is not entitled to a license. 
He has not successfully passed an examination. lie contends 
that the new regulations giving 2 per cent for the oral exam¬ 
ination and 9<S per cent for the written are invalid; that the 
prior regulations giving 25 per cent and 75 per cent re¬ 
spectively are still in force because of the invalidity of the 
new ones, and that, grading him according to the old ones 
on an examination under the new, he would have a passing 
average. The fallacy of this contention appears upon the 
slightest consideration: First, promulgating invalid regu¬ 
lations could not, ipso facto, revive the old ones; it would 





20 


O 


leave the board with none and would leave the question as 
to Ins competency to the sound judgment and discretion of 
the hoard, which has been exercised adversely to his appli¬ 
cation. Second, he has not passed an examination under 
the old regulations, conceding them to he in force. Tudor 
them SO oral questions were asked and he was asked tn, 
°nl. v ; it ,s conceded they were asked under the new 
OI, e\ T1,inl - the answer of the hoard says that from an 
examination of his answers they are satisfied that if he had 
been asked SO questions orally his average on them would 
n<»t have been better on them than on the written questions 
and lie would not have attained a passing average. Fourth, 
an examination under the new regulations where two ques- 
t , °n > nre <i'ked cannot possibly entitle him to the marks 
under a regulation where SO were asked. Petitioner has. 
therefore, no nt/ht suflieient to entitle him to the writ. 


Ihit in the consideration of this matter it mint 
he remembered that, while the writ of mandamus 
mav now be regarded as having become a writ of 
fi-ht. there i- yet a -nund judicial discretion reposed 
in the court', even though the petitioner for it mav 
he technically entitled tn it. to refine to grant it when 
it' j'siianee would imt promote the substantial ends 
<»f justice, or when it would prove unavailing: or 
"hen it W)add he without beneficial results to the re- 
lamr nr pensioner. See ]\) Am. A Eng. Enc. Law. 
-d ed.. p. <o3. title. Mnnihrm-ii*. chap. 3. see. 5. and 
1*» laic. 1 1. iV Pr.. }>. 403. title. .1 Fandom ax, chap. 3. 
see. 5. where the authorities on the subject are col¬ 
lated. See also Shift <r r< /. Sh n hr /, rift, (ins X' E. 

rs. Tmilor. 55 Ohio St.. f>1 ; 14 N. E.. 513 and 
Milltr r*. Tmf. 05 Tex.. 404; 07 S. W.. 433. Conse¬ 
quently. even if a paper on it- face appear- tn have 
been regularly executed sn as to entitle it to record. 
;m<l the recorder had exceeded hi- authority in re¬ 
fining to receive and record it. yet the court will not. 
by the writ of mandamus, coerce his action, if it ap¬ 
pear- upon consideration of the contents of the paper 
that it is invalid under the law, for. in that event. 


to coerce his action and to command the receipt and 

icconl tl lc paper, would lie a nugatory thing in 
law. 

Dancy rs. Clark. 24 App., 4!S7, 499. 450. 

•l or it is a settled doctrine in the law of mandamus 
tat the party applying must, show a clear haul right 
m nmself, and a corresponding imperative duty on 
lil( ; 'lefendant; and without, the estab¬ 
lishment of such dear legal right and duty, there is 
H" ground shown for mandamus” 

S 'uY, J ' JX / ,. , , rcl " , '' IV1 " 1 et Taylor & 

Kohh, oh M<h, 33S, 344. 

High on Ex. Legal Rom., Secs. 07, 34, 32 

Messenger Co. vs. Wight, 15 App. D. C., 470, 

What is the clear legal right of appellant? 

Ts it the right to an examination under the rules? He 
lias had it. Is it the right to an examination under the old 
rules? There are no such rules. Ts it the right to he graded 
without rules because the existent ones are invalid? The 
,H, ard Jui* refused his license after review of his work and 
the courts cannot review their decision. Ts it to an exam- 
lnation under rules which shall please him or the court? 
lie has not asked it. does not now ask it, and the law makes 
the hoard and the commissioners the judges of the regula¬ 
tions and not appellant and not the courts. 

The clear legal right of appellant is the right which the 
"ther applicants availed themselves of—the right to work 
t-| prepuce himself for the duties, to become worthy of the 
grent privileges mid to become capable in the judgment of 
those selected for their learning and discernment, of meet¬ 
ing properly the responsibilities of the great profession. Six 
failed the first time; five availed themselves of this right to 
work, and on a second examination are rewarded and were 
honorably admitted. The sixth prefers to be injected into 
the profession by the writ of mandamus. 

The answer of respondents must be taken as true. 

Washington vs. Johnson, 12 App. D. C., 550. 
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Appellant’s Brief. 

The following from appellant's brief are the only matters 
we think it necessary to answer: 

On page 7 an extract from the opinion of the court in law. 
No. -t-SOnl. is used as a criticism of the board of medical 
supervisors, while the language of tlie court quoted could 
only apply to a member of the other board—of medical ex¬ 
aminers—none of whom are respondents here. Wo print 
the opinion in that ease in full in the addenda. 

On page 12 it is contended that Judge Barnard did not 
understand the ease he was deciding, because he said: 

“That in only one of the subjects did the percentage 
go below 00etc. 

What the court found clearly shows that be knew exactly 
the markings given for each class of examination. lie said: 

“That at the last examination his general average 
was 70.24 per cent, being OS.24 per cent on the writ¬ 
ten examination, and 2 per cent on tin* oral examina¬ 
tion. That hi only one of the subjects did the per¬ 
centage go below 00 per cent, and in that one the 
percentage was ."jS.SO per cent. That the relator was 
examined previously, to-wit, in July, 1010. and bis 
general average at that time was only 07.00 p<>r cent. 
That in that examination there wen 1 nineteen appli¬ 
cants examined, fourteen of whom passed and were 
duly licensed, and live failed. That in the last ex¬ 
amination. January. 1011. seven applicants were ex¬ 
amined. six of whom passed, and the relator alone 
failed.” 

The lower court did not seriously consider appellant’s 
point 2 of bis demurrer, namely, that the rules may not 
require a general average on all subjects and fix a minimum 
mark for any subject. The purpose is too obvious for dis¬ 
cussion. 

Pages 14 to 18 are devoted to the law authorizing courts 
to declare rules, etc., void for unreasonableness. Of course 
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the courts have that power. Tn one of the eases cited in ap¬ 
pellant s brief, however (page IN), the Minnesota court said: 


“ I he only hunt to the legislative power in pre¬ 
scribing conditions to the right to practice in a pro- 
lession is that they shall he reasonable. Whether 
they are reasonable—that is, whether the legislature 
has gone beyond the proper limits of its power— 
the courts must judge. By the term •reasonable' we 
do not mean expedient, nor do we mean that the 
conditions must bo such as the court would impose 
if it were called on to prescribe what should be the 
conditions. I hey are to be deemed reasonable where, 
although perhaps not the wisest and best that might 
be adopted, they arc fit ami appropriate to the end in 
>'tcn\ to not, the protection of the pnhtic, and arc 
manifestly adopted in pood faith for that purpose/' 


The criticism of the respondents on pages 29 to 31 is so 

uncalled for, so wholly wanting in facts or reason for its 

support that no attempt will he made to answer. They are 

known to this court as men of integrity, honor and ability 

personally, socially and professionally. Their lives have 

been lived before us for all to see and know. Surely, we 

• * 

would be doing such men grave injustice in conceding by 

answer that anv is necessary. 

• « 

The new regulation reducing the value of the oral exam¬ 
ination to 2 points makes it utterly impossible to do appel¬ 
lants injury. 1 he applicant is given a number. The writ¬ 
ten answers of an applicant are accompanied by his num¬ 
ber only. The man who grades the paper does not know 
the applicant's name—whose paper it is. It is in the oral 
examination only that the examiner knows whose answer he 
is marking and it is here, where there is the only possibility 


of any favoritism, that only 2 per cent of value is given as 
against 98 per cent where it is impossible. 

Respectfu 11 y submitted. 

EDWARD IT. THOMAS, 

WM. HENRY WHITE, 

Attorneys for Appellees. 
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ADDENDA. 


An act t° regulate the practice of medieine and surgery, to 
license physicians and surgeons, and to punish persons 
violating the provisions thereof in the District of Co¬ 
lumbia. 

l>c it enacted l/i/ the Senate anil House of Hepresentatives 
of the L nited Stateit of A merica in Congress assembled, 
I hat there shall he, and is hereby, created a hoard of medi¬ 
cal supervisors of the District of Columbia, which shall con¬ 
sist of the presidents of the three hoards of medical ex¬ 
aminers hereinafter provided for and two persons, not physi¬ 
cians, one of whom shall he learned in the law, to he ap¬ 
pointed by the Commissioners of the District of Columbia, 
each for a period of three years, or until his successor is 
appointed: Prodded, That not more than two members of 
the board ot supervisors shall be adherents of any one sys¬ 
tem of medical practice: And prodded further, That said 
Commissioners may remove, after due notice and hearing, 
any member of said board for neglect of duty or other just 
cause, and that in case of the death, resignation, or removal 
of any member the vacancy for the unexpired term of said 
member shall be filled in the same manner as other appoint¬ 
ments are made. 

Skc. '1. That the said hoard of medical supervisors shall 
elect a president, a vice-president, and a secretary. Said 
hoard shall make, subject to the approval of the Commis¬ 
sioners of the District of Columbia, such regulations as may 
be necessary to carry into effect the provisions of this act. 
Said board shall hold such meetings as may be necessary for 
the transaction of business. Said board shall supervise all 
examinations provided for in this act, and shall issue all 
licenses to practice medicine and surgery or midwifery in 
the District of Columbia. Said board shall keep an official 
record of its meetings, also an official register of all appli¬ 
cants for examination for licenses to practice medicine and 
surgery in the District of Columbia. Said register shall 
show the name, age, place and duration of residence of each 
candidate, the time he or she has spent in medical study 

4b 







in or out of medical schools, and the names and locations of 
all medical schools which have granted said applicant any 
degree or certificate of attendance upon lectures in medicine. 
Said register shall also show whether said applicant was re¬ 
jected or licensed under this act. Said register shall he 
prima facie evidence of all matters contained therein. The 
secretary aforesaid may he elected hy said hoard from others 
than its own members; said secretary shall also act us treas¬ 
urer, and shall give such hoi id as may he required by the 
( oinmissioners of the District of Columbia; said secretary 
shall have the power to administer oaths upon such matters 
as pertain to the business of said hoard; said secretary shall 
mail to the address of each applicant a notice of the time and 
place of examination, not less than seven days before the 
examination, and a longer period if requested "by the appli¬ 
cant at the time of making application. 

See. d. That from and after the passage of this act, all 
persons desiring to practice medicine and surgerv in any 
of their branches in the District of Columbia shall apply to 
said hoard of medical supervisors for a license to do so. Ap¬ 
plicants shall submit to examination upon the following- 
named branches, to wit: Anatomy, physiology, chemistry, 
pathology, materia medica and therapeutics, hygiene, histol¬ 
ogy, practice of medicine, surgery, obstetrics and gynecol¬ 
ogy. diseases of the eye and the ear. medical jurisprudence, 
and such other branches as said board shall deem advisable. 
Each applicant shall be certified by said board for exami¬ 
nation as speedily as possible to the hoard of medical ex¬ 
aminers whose members are adherents to the system of medi¬ 
cine which said applicant desires to practice; but said l>oard 
shall not certify for examination any applicant until satis¬ 
factory proof is furnished that he or she is of good moral 
character and over twenty-one years of age. nor until he or 
she has present cm 1 a diploma conferring upon him or her 
the degree of doctor of medicine, issued by some medical 
college authorized by law to confer such degree: ProrhM, 

I hat said diploma, if issued prior to .Julv first, eighteen 
hundred and ninety-eight, shall he accompanied by satis¬ 
factory evidence that said applicant has studied medicine 
and surgery for not less than three years prior to the issue 
thereof, and if issued subsequent to .June thirtieth, eighteen 

-eight, shall be accompanied bv satis- 
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fcUton e\ideuce (lint the applicant has studied medicine and 
surgery for not less than four years prior to the issue of said 
< iploma. All examinations shall he both theoretical and 
practical and of sufficient severity to test a candidate’s fit¬ 
ness to practice medicine and surgery. 

Sh< . 4. That said application for a license to practice medi¬ 
cine ami surgery in the District of Columbia shall he made 
to the secietar\ of said hoard of medical supervisors upon 
a form prescribed by said hoard, and shall lie accompanied 
hy a fee of ten dollars. Each application shall he in the 
hands of said secretary not les* than two weeks before the 
da\ set for examination, and any application may he rejected 
foi lefusal t<» furnish any of' the information called for or 
for other irregularity. All applications shall he kept on file 
by said secretary. 

Si-:c. ,). That immediately after the passage of this act 
the Commissioners of the District of Columbia shall appoint 
three l»oards of medical examiners, one to be known as the 
t>oaid of medical examiners of the District of Columbia, and 
to be composed of five physicians in good standing, adherents 
to the regular system of medical practice: one to he known 
as the board of homeopathic medical examiners of the Dis- 
tiiet of ( oluinbia. and to he composed of five physicians in 
good standing, adherents to the homeopathic system of medi¬ 
cal practice, to he selected from a list of not less than ten 
names, submitted by a majority vote at some regular meet¬ 
ing of the Washington Homeopathic Medical Societv and 
one to be known as the hoard of eclectic medical examiners 
of the District of Columbia, to be composed of five phvsi- 
eians in good standing, adherents to the eclectic system of 
medical practice, to he selected from a list of not less than 
ten names, submitted by a majority vote at some regular 
meeting of the Eclectic Medical Society of the District of 
Columbia. Of the members of each hoard first appointed, 
one shall he appointed to serve one vear. two to serve two 
years, and two to serve three years, and thereafter each mem- 
her of each hoard shall he appointed to serve three vears, or 
until his successor is appointed: Provided, That nomember 
ot either of said boards shall have been engaged in the nrar- 
tiee of medicine and surgery in the District of Columbia for 
less than five years at the time of his appointment: And 
provided further, I hat in event of the failure of the Wash- 
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ington Homeopathic Medical Society or of the Eclectic 
Medical Society of the District of Columbia, after fifteen 
days’ notice by the Commissioners of the District of Colum¬ 
bia, to submit the list of names aforesaid, said Commissioners 
ma\ appoint the members of the board of homeopathic 
medical examiners or of the board of eclectic medical ex¬ 
aminer.^ without restriction as to nomination by the society 
in default: .\n<t /rro n<hil further , That said Commissioners 
may at any time remove any member of either of the boards 
named in this act for neglect of duty or other just cause, 
and that in case of the death, resignation, or removal of any 
member the vacancy for the unexpired term of said meinlier 
shall be filled in the same manner as other appointments are 
made, 

Sk< . <>. I hat each member of said boards of medical ex¬ 
aminer." of the District of Columbia shall, before entering 
upon the discharge of his duties, take an oath to administer 
fairly and impartially tin* provisions of this act. Each board 
"hall elect from it" own members a president and a secretary. 
Each board shall hold a mooting for examination in the 
city of Washington on the second Thursday in .lanuarv. 
April- duly, and October of each year, and continuing so 
long as may be necessary to examine all applicants, and 
other meetings shall be held at such times as the board of 
medical supervisors shall direct. Each of said hoards shall 
examine, at the meeting immediately following the receipt 
of the proper certificates from the board of medical super- 
vi"ors. all applicants for licenses to practice medicine and 
surgery in the District of Columbia so certified. 

Sk<\ i. I hat the several boards of medical examiners 
shall, not less than one week prior to each examination, sub¬ 
mit to the board of medical supervisors of the District of 
Columbia questions for thorough examination in anatomy, 
physiology, chemistry, pathology, materia medica and ther¬ 
apeutics. hygiene, histology, practice of medicine, surgery, 
obstetrics and gynecology, diseases of the eye and the ear. 
medical jurisprudence, and "itch other branches as said 
board of medical supervisors may direct. From the lists 
of questions so submitted said board of medical supervisors 
shall select the questions for each examination, and such 
questions shall be tbe same for all candidates, except that 
in the departments of therapeutics, practice of medicine, and 
materia medica the questions shall be in harmony with the 
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system of medicine selected by the candidate. Said examina¬ 
tions shall be conducted orally and in writing, in accord¬ 
ance with the rides and regulations prescribed by the board 
of medical supervisors, and shall embrace the subjects as 
stated in section three of this act. An official report of the 
result of each examination, signed by the president and the 
secretary and each acting member of the board of medical 
examiners conducting such examination, stating the average 
attained by each candidate in each branch, the general 
average, and the result of the examination, whether suc¬ 
cessful or unsuccessful, shall be transmitted to the board of 
medical supervisors within fifteen days from the date of such 
examination. Said report shall embrace all the examina¬ 
tion papers, questions, and answers thereto. All such ex¬ 
amination papers shall be kept for reference and inspection 
for a period of not. less than five years. 

Skc. S. That if in the opinion of a majority of the board 
of medical supervisors, after a careful examination of the re¬ 
port of the board of medical examiners by which any appli¬ 
cant was examined, said applicant has fairly and success¬ 
fully passed such examination as hereinbefore provided for, 
the I »oard of medical supervisors of the District of Columbia 
shall, as soon thereafter as possible, issue to him a license 
signed by the president and the secretary of said board and 
attested by the seal of the District of Columbia, which license 
shall entitle said applicant, after it is registered as herein¬ 
after provided, to practice medicine and surgery in the Dis¬ 
trict of Columbia: Provided, That a license shall be is¬ 
sued upon application, free of cost and without examination, 
to each physician who is registered at the health office of the 
District of Columbia at the time of the passage of this act, 
and to physicians who may change their residence to the 
District of Columbia from any State or Territory whole 
medical laws and medical examining boards exist, the pres¬ 
entation of a certificate or license from a medieal examin¬ 
ing board, if found upon due inquiry to be true and genu¬ 
ine. being sufficient evidence of right to registration and 
certification under the provisions of this act: Provided, 
That, the medical laws and examining boards of such States 
and Territories grant equal rights and recognition to the 
licentiates of the board herein created. All licenses issued 
by said board shall be numbered consecutively, and a regis- 
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nr <li ;l ]| !><■ kepi by 11 10 -core lory -bowing the number of 
onoli hern-e. Hie .lute of issue, mol to whom issued. 

. I l*iit the hom'd of meilionl Mipcnisors of the Dis- 

Iro t ol ('olumhtii sli.dl moke, subject to the approval of the 

' f >f «'"1 District, such regulations as mav be 

necessary to determine the tpialifiealions of ... desirino 

hereafter to eommenee the praetier of midwifery in the Dis- 
trn i of < o1 11111 1>i ; i. and shall issue* licenses to'such as are. 

' >r found qualified; hut no fee shall he 

charged lor the examination of any applicant for such li- 
criinp ami m. applicant who has Keen rejected shall he re¬ 
examined within one year from such rejection: Proritfeif, 

‘‘l 1 ll( * 1 * n?i( ‘ >hil y 1k ‘ upon application, five of cost 

' v 1 1h<»i 1 1 examination, to each midwife registered at the 

health of the District of Columbia at the time of the 

passage of this act. 

Skc. 10. I hat the hoard of medical supervisors of the 

I ustnet of ( ohunhia may. by a vote of four members. re- 

H'c to mant or may revoke a license, and may cause the 
name of any person to he removed from the record of the 
supreme court of the District of Columbia and from the 
remoter of the health office for any of the following causes 
to-wit: I he employment of fraud or deception in passing 
tho examination^ provided for in this act. chronic inchrietv. 
the practice of criminal abortion, conviction of crime involv¬ 
ing moral turpitude, or of unprofessional or dishonorable 
conduct In complaints under this section the accused shall 
. (, j n,l 'lied with a copy of the complaint and given a hear¬ 
ing before said board in person or bv attornev. and wit- 
nesM'" may be heard for and on behalf of the accused, and 
, V r behalf of the said hoard. Appeal from the deci¬ 

sion of said board may he taken to the Court of Appeals of 
the District of Columbia, and the decision of said court shall 
bnal. Said hoard may at any time within two years 
from the refusal or revocation of a license, or the cancella¬ 
tion of registration under this section, by a vote of four 
members, issue, without examination, a new license to the 
person so affected, restoring to him or her all the right* and 

privileges of which lie or she has been deprived bv <aid 
board. 


11. I hat any person receiving 
fore provided shall have it recorded in 
ol the supreme court of the District 


a license as hcreinbe- 
the office of the clerk 
of Columbia within 
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three months from the date of said license, and the place 
and date of record shall be certified thereon hv said clerk- 
and the holder of the license shall pav to the clerk of said 
court a tee of fifty cents for making the record. The holder 
ni said license shall, after the same has been recorded ex¬ 
hibit the same at the health office, and shall register, in a 
hook provided for that purpose, his or her name and ad¬ 
dress. \\ henever a license is revoked by said board of med¬ 
ical siipenisors the secretary thereof shall report that fact 
in writing to the clerk of said court and to the health officer 

of the District of Columbia, who shall thereupon cancel 
Mich registration. 

Sec. 1*2. 1 hat this act shall not applv to commissioned 
surgeons of the l nited States Army, Navy, or Marine-Hos¬ 
pital Service, nor to regularly licensed physicians and sur¬ 
geons in actual consultation from other States or Territories 
nor to regularly licensed physicians and surgeons actually 
called hum other States or Territories to attend specified 
cases in the District of Columbia, nor to the treatment of 
any case of actual emergency, nor to the practice of massage 
or the so-called Swedish movement cure, nor to the use of 
ordinary domestic remedies without fee, gift, or considera¬ 
tion of anv kind. 

t. 

Sec. 13. That from and after the passage of this act anv 
person practicing medicine and surgery or midwifery in the 
District of ( olumhia, or who shall publicly profess to do so. 
without first having obtained from the board of medical 
supervisors of the District of Columbia a license and regis¬ 
tered the same as herein provided, or in violation of any of 
the provisions of this act or any of the rules and regulations 
made hv authority conferred herein, or after his license or 
registration, has been canceled hv order of said board of 
medical supervisors of the District of Columbia, shall he 
deemed guilty of a misdemeanor, and, upon conviction 
thereof, shall he punished for each offense by a fine of not 
less than fifty nor more than five hundred dollars, or hv im¬ 
prisonment in the District jail for a period of not les^than 
ten nor more than ninety days, or hv both such fine and im¬ 
prisonment. It shall be the duty of the Cnited States dis¬ 
trict attorney for the District of Columbia to prosecute all 
violations of the provisions of this act. 

Sec. 14. 1 hat the secretary of the hoard of medical super¬ 
visors shall be paid for taking testimony the same fee that is 


i 






32 


allowed to an examiner in chancery for the same service. 
The expense of said hoard and of the examinations shall be 
paid from the license fees herein provided for; and if any 
surplus remain on the thirtieth day of June of each year the 
members of the hoard of medical supervisors appointed as 
such shall he paid such reasonable compensation as the Com¬ 
missioners o| the District of Columbia may determine, and 
any balance then remaining shall he divided among the 
thi *ee hoards of medical examiners in proportion to the num¬ 
ber ol candidates examined, each member of each hoard of 
medical examiners to receive such part of the entire amount 
paid as that hoard itself shall determine. 

Skc. 1 ~>. That nothing in thi> act -ball he construed to 
conflict with an act for the regulation of the practice of 
dentistrv in the District of Columbia, approved June sixth, 
eighteen hundred and ninety-two. nor to interfere with 
graduates of standard dental colleges, registered under the 
provisions of said act. in the exercise* of their profession to 
the extent and within the limits of tlu* curriculum of -uch 
standard dental colleges. 

* s w. lb. I hat all acts or parts of acts, general or special, 
not in accordance 1 with the provisions of this act. he. and 
are hereby, repealed. 

Approved. June .°>. 1S9b. 


Dine r*. Dench. 1 1ml.. 121. Ub. 1 L. K. A.. .*>(). 

b4, fit), (>7, 08, 09, 70— 

JoKhAX. ./.. delivered the' opinion of the court; * * * 

The evidence i> not in the record, and appellant seeks 
a reversal of the* judgment below upon the ruling of the 
court in holding the answer sufficient upon demurrer, and 
in sustaining the demurrer to the second, fourth and >ixth 
paragraphs of reply. The contention of appellant's learne 1 
counsel is that each paragraph of the answer is had, and that 
the facts and matters therein disclosed will not justify the ap¬ 
pellees in excluding appellant's son from the public schools. 
Their insistence may he said to embrace the following propo¬ 
sitions: first. Hie exclusion of a pupil from the public 
schools of this state, who is ‘well and healthy,’ as the com¬ 
plaint discloses was the condition of Kleo blue, and where 
there has been no exposure to the infection of smallpox, can- 



33 


not be >nistniiied merely because such pupil refuses to be vac¬ 
cinated. Second, i lie right ot appellant’s son, under the 
t«ut> si low 11 by the complaint, to attend the public school 
m question, is guaranteed by the constitution, and the quali¬ 
fication- necessary to tin* exercise of this privilege are pre- 
> ( m »ed b\ Matute; and, as there is no statute providing that 
\accination <>1 a pupil shall become a condition precedent 
u> tin- privilege*, lienee it is contended that the order made 
l>y the local board of health was without authority of law. 

I nml. It is timber insisted that rules or by-laws adopted bv 
the State board and local boards of health' do not have the 
force* of law- within their respective jurisdictions and that the 
power of the State board to adopt a by-law or rule of the 
nature ot rule 1 1 is legislative. Therefore, under article 4 
section 1. of the State constitution, whereby all legislative 
authority is lodged in the general assembly, the power to 
make such rules cannot be delegated by it to boards of health. 

‘ Appellant, m the course of bis argument, strenuously in- 
>i>t> that \accination is in no manner a preventive of small¬ 
pox, <uid that its failure in this respect is, as lie contends, now 
conceded by many eminent medical authorities. In the ob¬ 
jection- which he urges against vaccination, he. to an ex¬ 
tent. at least, proceeds upon tin* assumption that the person 
who l- subjected thereto will therehv have his svstem <o 
poisoned by the vaccine virus as to result in his permanent 
injury. It is true that bad results may, and possible do, 
lollow jrom the use.of impure virus, or when the svstem of 
i n* patient, is itself in a diseased condition; but that such is 
the result in all eases whore pun* virus is used, and proper 
(•are and .-kill are exercised, is certainlv nothing more 
than mere assumption. With equal force it might be as- 
serted that in all cases of the amputation of a limb, bv a 
ski ful and experienced surgeon, the death of the patient 
will necessarily follow as a result of the operation. AVe may 
say; however in answer to tin* contention of appellant upon 
thi.s feature of the ease, that our decision herein docs not in 
any manner under the circumstances, depend upon the 
proposition that vaccination is a preventive of smallpox fn 
addition to the argument advanced by the appellant, we have 
been fully supplied, during the pendency of this anneal, 
"it* many circulars and other documents denying the elli- 
eaey of vaccination. With the wisdom or policy of vaccina- 





tion. or as to whether it is or is not a preventive of the dis¬ 
ease of smallpox, courts, in the decision of cases like the one 
at bar, have no concern. It is a question, it is true, about 
which eminent medical men (litter,—a large majority of 
whom, however, affirm that it serves as a preventive of, or a 
protection against, this dread scourge, which Macaulay de¬ 
nominated the most terrible of all ministers of death.’ The 
question is one which the legislature or hoards of health, in 
the exercise of the powers conferred upon them, must in the 
first instance determine, as the law affords no means for the 
question to 1m* subjected to a judicial inquiry or determina¬ 
tion. Consequently, in our holding in thi< appeal, it cannot 
he said that we affirm the arguments of those who disbelieve 
in the efficacy of vaccination, or that we deny the arguments 
of those who assert that it is a failure, and an outrage upon 
personal liberty. \\ ith this statement, we pass to the con¬ 
sideration of the real question involved. 

" 1 here is no express statute in this State making vaccina¬ 
tion compulsory. or imposing it as a condition upon the 
privilege of children attending our public schools: and. in 
the absence of such a law. the act of appellees in excluding 
Kleo Blue from the public schools in question must, under 
the facts, be justified, it at all. as a public emergence, under 
the rules and orders of the respective boards of health as set 
out in the answer. In 1891 the legislature of this State 
passed a statute creating and establishing a State board 
of health, and investing it with certain powers. See Burns's 
Kev. Stat., 1894, sections f>< 1 1 et set/. By section n of the 
original act ( Burns s Rev. Stat., section (>71<">), this hoard 
is expressly authorized and empowered to adopt ‘rules and 
by-laws, subject to the provisions of this act and in harmony 
with other statutes in relation to the public health, to prevent 
outbreaks and the spread of contagious and infectious dis¬ 
eases.' Section 9718 provides that it shall be the duty of 
local boards of health to protect the public health by the re¬ 
moval of causes of diseases, when known, and in all cases to 
take prompt action to arrest the spread of contagious dis¬ 
eases. to abate and remove nuisances dangerous to the public 
realth. and to perform such other duties as may from time to 
time be required of them by the State board of health, per¬ 
taining to the health of the |>eople. By section 9719 it is 
provided that ‘it shall be the duty of county hoards of health 
to promulgate and enforce all rules and regulations of the 
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State board of health, in their respective counties, which may 
he issued from time to time for the preservation of the public 
lien 111 1 and for the prevention of epidemic and contagious 
diseases. And the secretary of any hoard of health, who shall 
tail or refuse to promulgate and enforce such rules and regu¬ 
lations. and any person or persons, or the officers of any cor¬ 
poration who -hall fail or refuse to obey such rules and regu¬ 
lations. shall lx* deemed guilty of a misdemeanor and upon 
conviction thereof shall he lined in any sum not exceeding 
one hundred dollars, and upon a second conviction the court 
or jury trying the cause may add imprisonment in the 
county jail, for any period not exceeding ninety days.’ By 
section the governor of the State is empowered to draw 

a warrant upon the States treasury for money, in any sum 
not exceeding >0.000 to he expended in preventing the in¬ 
troduction into the State, and the spread, of cholera and other 
contagious and infectious diseases. Under the general law, 
by which the city of Terre Haute is governed, the legislature 
expressly conferred upon its common council the power to 
establish a hoard of health, and to invest it with the necessary 
power to attain its object. This power the common council 
of that city seems to have exercised by establishing a hoard 
of health, under the ordinance of 1881, and investing it with 
authority to make and enforce such rules and regulations as 
tin* hoard might deem necessary *to promote, preserve and 
secure the health of tin* city, and to prevent the introduction 
and spreading of contagious, infectious, or pestilential dis¬ 
eases. Rule 11 of the State hoard of health, which appears 
to have been adopted and promulgated in 1 SOI. soon after 
the organization of that hoard, provides, as we have seen 
that. in all cases where an exposure to smallpox is threatened, 
it shall lx* the duty of the hoard of health within whose 
jurisdiction such exposure shall have occurred, or danger of 
such epidemic ensuing, to compel the vaccination or revacci¬ 
nation of all exposed persons. Pursuant to this rule, and in 
the exercise of the powers with which it was generally in¬ 
vested. this local hoard, after expressly finding that there had 
been and was an exposure to and danger of an epidemic of 
smallpox within the limits of the city of Terre Haute, made 
and promulgated the order in controversy, to the effect that 
no person he allowed to attend the public schools of that city 
without being vaccinated. Tn obedience to this order, it 
appears, the superintendent of the city’s public schools di- 
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rented appellees not to permit any person to attend the school 
over which they were in charge miles* such person had been 
vaccinated. That the rule or hy-law adopted hv the State 
hoard of health, and the order of the local hoard, were eacli 
intended to >cenre and protect the public health, hv pre¬ 
venting the spread, in its virulent form, of the contagious 
and loath.-ome disease of smallpox, there certainly can lx? no 
doubt. 1 hat the pre-crvntion ot the public health is one of 
tin* dutie> devolving upon the State, a* a sovereign power, 
cannot he "iicces.-fully controverted. In fact, among all of 
the object> to he secured hv governmental laws, none i" more 
important than the preservation of the public health: and an 
imperative obligation rests upon the State, through it" proper 
instrumentalitie" or agencies. to take all necessary steps to 
promote thi" object. * * * 

“In order to secure and promote the public health, the 
State creates hoards of health, as an instrumentality or 
agency for that purpose*, and invests them with the power 

to adopt ordinance", hv-lnws. rules and regulations necessarv 
* * * • * ' *• 

to secure tlu* object" of their organization. While it is true 
that the' character or nature of such hoard" is administrative 
only, -till the powers conferred upon them by the legislature, 
in view of th(> great public interest confided in them, have 
always received from the courts a liberal construction; and 
the ritil11 of the legislature to confer upon them the power to 
make reasonable rule", by-laws and regulations is generally 
recognized by the authorities. Parker A: W. Public Health 
and Safety, "ection 70; 1 Am. A: Eng. Enc. L., 3d ed.. p. 
•”*1 *7: bake Erie A; W. IT ('o. r :«. James. It) Tud. App., 50; 
35 N. 17. 305. and 3S N. E.. 103. When these boards duly 
adopt rules ,,r by-laws by virtue of legislative authority, such 
rule" and by-laws, within tin* respective jurisdictions, have 
the force and riled of a law of the legislature: and. like an 
ordinance or by-law of a municipal corporation, they may 
he said to be in force by the authority of the State. Salem 
vs. Eastern K. Do.. OS Mass., -131: 06 Am. Dec.. 650; Met¬ 
ropolitan I> d of Health vs. ITeister. 37 X. A".. 661; Oregorv 
/’.v. Xew York. 10 X. Y.. 37:’.: Polinskv rx. People. 73 N. Y.. 
65; Dingley rs. Kodon. 100 Mass.. 544: Swindell vs. State 
r.r ril. Maxev. 1 13 lud.. 153. 16S; 3.5 1.. R. A., 50; 43 
X. E.. 5‘JS ; People r.r ref. Cox vs. Special Sessions Ct. Jus¬ 
tices. 7 linn.. 314: Parker A: W. Public Health & Safety, 
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section <S;>; 4 Am. & Eng. Enc. Law, 2d ed., j). 599. It is 
tnu' that such rules and by-laws must be reasonable, and 
.boards ot health cannot enlarge or vary, by the operation of 
such rules, the powers conferred upon them by the legisla¬ 
ture; and any rule or by-law which is in conilict with the 
State s organic law. or antagonistic to the general law of the 
State, or opposed to the fundamental principles of justice, 
or inconsistent with the powers conferred upon such boards, 
would be invalid. Parker it \\ . Public Health & Safety, sec¬ 
tion 8(>. A< a general proposition, whatever laws or regu- 
1 at ions are necessary to protect the public health and secure 
public comfort is m legislative question, and appropriate 
measure^ intended and calculated to accomplish these ends 
are not subject to judicial review. Put nevertheless such 
measures or means must have some relation to the end in 
view. for. under the mere guise of the police power, personal 
rights and those pertaining to private property will not be 
permitted to he arbitrarily invaded by the legislative depart¬ 
ment: and consequently its determination, under such cir¬ 
cumstances. is not final, but is open to review by the courts. 
It tin' legislature, in the interests of the public health, enacts 
a law. and thereby interferes with the personal rights of an 
individual—destroys or impairs his liberty or property—if- 
then. under such circumstances, becomes the duty of the 
courts to review >uch legislation, and determine whether it 
in reality relates to. and is appropriate to secure, the object 
in view; and in such an examination the court will look to 
thi' substance of the thing involved, and will not l>c con¬ 
trolled by mere forms. Hr Jacobs. 9<S X. Y.. 98; 50 Am. 
Pep.. OdO; <*i 1 rx. Pieord. 24 X. J. Eq.. 1(>9, It. is affirmed 

by the authorities, as a general proposition or rule, that no 
one has a right to do any act which will cause injury to the 
health of another, or which will disturb his bodiiv comfort 
Still, this right of security to health and comfort, cannot re¬ 
main absolute in a state of organized society, but is some¬ 
times required to give way to the demands of trade or other 
vital public interests. Tiedoman. Pol. Powers, section lf>. 
It cannot he successfully asserted that the power of boards of 
health to adopt rules and by-laws subject to the provisions 
of the law by which they are created, and in harmony with 
other statutes in relation to the public health, in order that 
the ‘outbreak and spread of contagious and infectious dis- 


A 




eases’ may be prevented, is an improper delegation of legis¬ 
lative authority, and a violation of article four, section one, 
of the Constitution. It is true, beyond controversy, that the 
legislative department of the State, wherein the Constitution 
had lodged all legislative authority, will not be permitted to 
relieve itself of this power by the delegation thereof. It can¬ 
not confer on any body or person the power to determine 
what law shall be, as that power is one which only the legis¬ 
lature. under our Constitution, is authorized to exercise; but 
this constitutional inhibition cannot properly be extended so 
as to prevent the grant of legislative authority to some ad¬ 
ministrative board or other tribunal to adopt rules, by-laws 
or ordinances for its government, or to carry out a particular 
purpose*. It cannot be said that every grant of power to ex¬ 
ecutive or administrative hoards or officials, involving the 
exercise of discretion and judgment, must be considered a 
delegation of legislative authority While it is necessary 
that a law. when it comes from the law-making power, should 
Ik* complete, still there are many matters relating to methods 
or details which may be by the legislature referred to some 
designated ministerial officer or body. All of such matters 
fall within the domain of the right of the legislature to au¬ 
thorize an administrative board or body to adopt ordinances, 
rules, by-laws, or regulations in aid of the successful execu¬ 
tion of some general statutory provision. Cooley, Const, 
him.. 111. The rule in respect to the delegation of legis¬ 
lative power i- admirably stated in Locke's Appeal, 72 Pa., 
101 ; Id Am. Pep., 71<>, as follows: ‘Then the true distinc¬ 
tion, I conceive, is this: The legislature cannot delegate its 
power to make a law. but it can make a law to delegate a 
power to determine some fact or state of things upon which 
the law makes, or intends to make, its own action depend. 
To deny this would be to stop the wheels of the Government. 
There are many things, upon which wise and useful legis¬ 
lation must depend, which cannot be known to the law¬ 
making power, and must therefore be a subject of inquiry 
and determination outside of the halls of legislation.’ That 
the power granted to administrative boards, of the nature of 
boards of health, etc., to adopt rules, by-laws, and regulations 
reasonably adapted to carry out the purpose or object for 
which they are created, is not an improper delegation of au¬ 
thority. within the meaning of the constitutional inhibition 
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in controversy, is no longer an open question, and is well 
settled by a long line of authorities. See Jasper County 
Comm’rs vs. Spitler. 13 Ind., 235; Welch vs. Bowen, 103 
Ind.. 252; 2 N. E.. 722; Madison vs. Abbott, 118 Ind., 337; 
21 N. E., 28; Farley vs. Hamilton County Comm’rs, 126 
Ind., 468; 26 N. E., 174; Eastman vs. State, 109 Ind., 278; 

10 N. E., 97; State ex rcl. Clark vs. Haworth, 122 Ind., 
462; 7 L. R. A., 240; 23 N. E., 946; Cleveland, C.. C. & St. 
Louis R. R. Co. vs. Backus, 133 Ind., 523; 18 L. R. A., 729; 
33 N. E., 421; State ex ref. Railroad & Warehouse Commis¬ 
sion vs. Chicago, M. & St, P. R. Co., 38 Minn., 281; 37 N. 
\\ ., 782; Chicago, M. & St. P. R. Co. vs. Minnesota, 134 
l . S., 418; 33 I.. Ed., 970; 10 Sup. St, Rep., 462, 702; In¬ 
terstate Commerce Commission vs. Cincinnati, N. O. & T. P. 
R. Co., 167 V. S., 479; 42 L. Ed., 243; 17 Sup. Ct. Rep., 
896; Roodruff vs. New York & N. E. R. Co., 59 Conn., 63; 
20 Atl., 17; Storrs ys. Pensacola & A. R. Co., 29 Fla., 617; 

11 So., 226; Atlantic Exp. Co. vs. Wilmington & W. R. Co., 
Ill N. C, 463; 18 L. R. A., 393; 4 Inters. Com. Rep., 294; 
16 S. E., 393; State ex ref. Port Royal Min. Co. vs. Ilagood, 
30 S. C., 519; 3 L. R. A., 841; 9 S. E. 686; Field vs. Clark 
143 U. S., 649; 36 L. Ed., 294; 12 Sup. Ct. Rep, 495. 

"It would seem that the power of the boards of health of 
this State, under the laws relating thereto, to make and adopt 
all reasonable by-laws, rules, and regulations to carry out 
jind effectuate the great interests of the public health con¬ 
fided to them by the legislature, is so well affirmed by the 
authorities that we may dismiss this feature of appellant’s 
contention without further consideration. In the light of 
the firmly-settled principles of the law to which we have re¬ 
ferred, we may proceed, under the facts, to test thereby the 
acts of appellees in excluding Kleo Blue from school. 

I nder the ordinance of the city’s common council estab¬ 
lishing the local board of health, the latter was, as we have 
seen, invested with power to adopt and enforce such rules 
and regulations as it might deem necessary to secure, pro¬ 
mote, and preserve the public health, and to prevent the 
spread of contagious and infectious diseases. By the pro¬ 
visions of the statute creating the State board of health, the 
imperative duty to protect the public health bv the removal 
of causes of diseases when known, and to take prompt action 
to arrest the spread of contagious diseases, and to perform 




such other duties as may from time to time be required by 
the State board, are expressly enjoined upon all local health 
boards. It is certainly evident that the health board of the 
citv of lerre Haute, regardless of the rules of the State board, 
had, under the law, ample power to protect the public health! 
and to prevent the spread of contagious and infectious dis¬ 
eases, and for such purposes had the right to adopt such ap¬ 
propriate ami reasonable means or methods as its judgment 
dictated. 1 his being true, and an emergence on the account 
of danger from smallpox having arisen.' and‘the board believ¬ 
ing. a> we ma\ assume, that the disease would spread through 
the public schools, and further believing that it would be pre- 
\ented.orit.-bad effects lessened, by the means of vaccination, 
and thereby afford protection to the pupils of such schools and 
the community in general, it would certainly have the right, 
under the authority with which it was invested by the State, 
to require, during the continuance of such danger, that no 
unvaccinated child be allowed to attend the public schools; 
or the board might, under the circumstances, in its discre¬ 
tion, direct that the school.** be temporarilv closed during 
such emergency, regardless of whether or no the pupils 
thereof refused to be vaccinated. If vaccination was the most 
effective means of preventing the spread of the disease 
through the public schools,—and this the local board seems 
to ha\e deteimined.—it then became, not onlv the right, but 
the duty, of the board to require that the pupils of such 
schools be \accinated. as a sanitary condition imposed upon 
their privilege of attending the schools during the period of 
the threatened epidemic of smallpox. This power, as pre¬ 
viously asserted, under the circumstances, was lodged in the 
local board of health, irrespective of the rule of the State 
board. * * * 

“Owing to the public importance of the questions involved 
in this case, we have given them much consideration, and 
perhaps have unnecessarily extended this opinion; but under 
the facts, when tested by* the firmly-settled legal principles, 
we are constrained to uphold the order of the local board of 
health of the cit\ of 1 erre Haute, as a valid exercise of power 
upon its part, and we therefore conclude that appellees were 
justified in excluding appellant's son from the public schools 
during the continuance of the emergency or danger from 
smallpox.” * * * 
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Meffert vs. Packer, 06 Kansas, 710; 1 L. R. A., N. S„ 
811, 815, 810, 817: 

One of the rights reserved to the State is to determine 
the qualification for office, and the conditions upon which 
citizens may exercise the various callings and pursuits within 
its limits. This power was recognized in England more than 
dOO years ago, and has been the law of that country ever 
since. Bonham’s case, 8 Coke, 114o. In Dent vs. West Vir¬ 
ginia, 129 U. 8., 114, 122, 123; 32 L. Ed., 023, 620; 9 
8up. Ct. Hep., 231, 233, the court said: ’The power of the 
State to pro\ ide for the general welfare of its people au¬ 
thorizes it to prescribe all such regulations as, in its judg¬ 
ment, will secure, or tend to secure, them against the conse¬ 
quences of ignorance and incapacity as well as of deception 
and fraud. As one means to this end, it has been the prac¬ 
tice of different States, from time immemorial, to exact in 
man\ pursuits a certain degree of skill and learning, upon 
which the community may confidently rely.’ A surfeit of 
authority might be cited, holding that the State, in the exer¬ 
cise of its police power, may prescribe the qualifications 
which a physician must possess before entering upon the 
practice of medicine or surgery. State ex rel. Powell vs. 
State Medical Examining Board, 32 Minn., 324; 50 Am. 
Hep., 575, 20 N. W., 238; Thompson vs. Ilazen, 25 Me., 
104; Eastman vs. State, 109 Ind., 278; 58 Am. Hep., 400, 
10 N. E., 97; State vs. Call, 121 N. C., 043, 28 S. E., 517; 
People vs. Hasbrouek, 11 Utah, 291, 39 Pac., 918; Hawker 
c.s*. New York, 170 U. S., 189; 42 L. ed., 1002, 18 Sup. Ct. 
Hep., 573; State vs. Wilcox, 64 Kan., 789, 08 Pac., 034. 

“The State Board of Medical Registration and Examina¬ 
tion is not a judicial tribunal. While it may be said to aet 
quasi judicially, it is only i ministerial board, and performs 
no judicial functions. It is classed with such boards as the 
county boards of equalization, boards for the examination 
of applicants for teachers certificates, city councils in grant¬ 
ing and refusing a business or occupation license, and 
numerous other boards of similar character. Such boards 
perform no judicial functions, are not judicial tribunals, and 
have never been classed as such. State ex rel. Chapman vs. 
State Medical Examiners, 34 Minn., 387, 20 N. W., 123; 
Wilkins vs. State ex rel. Burroughs vs. Webster, 150 Ind.,’ 

6b 




GOT; 41 L. R. A., 212, 50 N. E., 750; State vs. Hathaway, 
115 Mo., 30, 21 S. \\\, 1081; State Bd. of Health vs. RoV, 
22 R. I., 538, 48 Ail., 802. 

‘‘It is contended that the procedure before the board in 
the admission and rejection of evidence was violative of the 
rights of MefTert.in that the evidence received and acted upon 
was made up largely of unsupported accusations,hearsay,and 
street rumor, and was not sufficient to sustain the findings. 
I he provisions of the act creating the board plainly indicate 
that such investigation was not intended to l>e carried on 
in observance of the technical rules adopted by courts of 
law. 1 he act provides that the board shall be composed of 
seven physicians. These men are not learned in the science 
of law, and to require of a board thus composed that its in¬ 
vestigations be conducted in conformity to the technical rules 
of a common-law court would at once disqualify it from 
making any investigation. It is subversive of the morals 
of the people and degrading to the medical profession for 
the State to clothe a grossly immoral man with authority 
to enter the homes of her citizens in the capacity of a physi¬ 
cian. * * * It is further contended that the right of a 

physician to practice his profession is a property right, of 
which he cannot l>e deprived without due process of law, 
which plaint if! in error construes to mean the judgment of 
a constitutionally created court. We have seen that it is 
within the police power of a State to prescribe the qualifica¬ 
tions of one desiring to practice medicine, and also to pro¬ 
vide for the creation of a board or tribunal to make the ex¬ 
amination and determine whether the applicant for a license 
to follow this profession possesses the required qualification, 
and if so, to issue to him such license. * * * The same 

question was involved in School Dist. No. 28 rs. McCoy, 30 
Kan., 208; 40 Am. Rep., 92, 1 Rac., 97, and decided against 
the contention of plaintiff in error. Meffert was timely noti¬ 
fied of the charges preferred against him, the time when a 
hearing would be had, and was given ample opportunity to 
refute such charges. The findings bv the board are con¬ 
clusive upon this court. 1 L. R. A. (N. S.).” 

This case was affirmed in 195 U. S., G25. 

Dent vs. W. Va., 129 U. S., 114, 122. 123: 

“The power of the Shite to provide for the general wel¬ 
fare of its people authorizes it to prescribe all such regula- 
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tions jvs, in its judgment, will secure or tend to secure them 
against the consequences of ignorance and incapacity as well 
as of deception and fraud. As one means to this end it 
has been tlie practice of different States, from time imme¬ 
morial. to exact in many pursuits a certain degree of skill 
and learning upon which the community may confidently 
rely, their possession being generally ascertained upon an 
examination of parties by competent persons, or inferred 
from a certificate to them in the form of a diploma or license 
from an institution established for instruction on the sub¬ 
jects. scientific and otherwise, with which such pursuits have 
to deal. The nature and extent of the qualifications required 
must depend primarily upon the judgment of the State as 
to their necessity. If they are appropriate to the calling or 
profession, and attainable by reasonable study or application, 
no objection to their validity can be raised because of their 
stringency or difficulty. Tt is only when they have no rela¬ 
tion to such calling or profession, or are unattainable by 
such reasonable study and application, that they can operate 
to deprive one of bis right to pursue a lawful vocation. 

“Few professions require more careful preparation bv 
one who seeks to enter it than that of medicine. Tt has to 
deal with all those subtle and mysterious influences upon 
which health and life depend, and requires not only a knowl¬ 
edge of the properties of vegetable and mineral substances, 
but of the human body in all its complicated parts, and their 
relation to each other, as well as their influence upon the 
mind. The physician must be able to detect readily the 
presence of disease, and prescribe appropriate remedies for 
its removal. Every one may have occasion to consult him, 
but comparatively few can judge of the qualifications of 
learning and skill which be possesses. Reliance must be 
placed upon the assurance given by bis license, issued by an 
authority competent to judge in that respect, that be pos¬ 
sesses the requisite qualifications. Due consideration, there¬ 
fore. for the protection of society may well induce the State 
to exclude from practice those who have not such a license, 
or who are found upon examination not to be fully qualified. 
* * * No one has a right to practice medicine without 

having the necessary qualifications of learning and skill: 
and the statute only requires that whoever assumes, by offer¬ 
ing to the community his sendees as a physician, that he 
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possesses sueli learning and skill, shall present evidence of 
it by a certificate or license from a body designated by the 
State as competent to judge of his qualifications/’ 

Reetz /•*. Michigan. 188 V. S.. 505. 500. 507: 


on 


The power of a State to make reasonable provisions for 
determining the qualifications of those engaging in the prac¬ 
tice of medicine and punishing those who attempt to engage 
therein in defiance of such statutory provisions, is not open 
to question. Dent rs. Went Virginia, 120 V. S.. 114; Hanker 
rs. Xetr York. 170 T\ S., 180, and cases cited in the opinion; 
The State ex rel. Burroughs rs. Webster, 150 Indiana. 007. 
and cases cited. 

“It is objected in the present case that the board of regis¬ 
tration is given authority to exercise judicial powers without 
any appeal from it< decision, inasmuch as it may refuse a 
certificate of registration if it shall find that no sufficient 
proof is presented that the applicant had been “legally regis¬ 
tered under act No. 107 of 1883/ That, it b contended, is 
the determination of a legal question which no tribunal 
other than a regularly organized court can be empowered to 
decide. The decision of the State Supreme Court is con¬ 
clusive that the act does not conflict with the State constitu¬ 
tion. and we know of no provision in the Federal Constitu¬ 
tion which forbids a State from granting to a tribunal, 
whether called a court or a board of registration, the final 
determination of a legal question. Indeed, it not infre¬ 
quently happens that a full discharge of their duties com¬ 
pels board-, or officers of a purely ministerial character, to 
consider and determine questions of a legal nature. Due 
proces- b not nece-arily judicial process. Murray's Lrssre 
rs. Hnhnkrn I,and /mprorrinrnf ( ompanj/ . 18 How.. 272; 
J)a rntson rs. .\ ✓ ir Orleans, fi(> 1 . S.. ; /;/ parte II alt. 107 

r. S. 205. 280; Ih-etpr rs. Illinois, 187 V. S.. 71, 83; People 
rs. /1 aslnonrk. 11 1 tali. 201. In the last case thb very 
question was presented, and in the opinion, on page 305. it 
was said: 

“The ol ‘jection that the statute attempts to confer judicial 
power on the board is not well founded. Many executive offi¬ 
cers. even those who are spoken of as purely ministerial offi¬ 
cers, act judicially in the determination of facts in the per¬ 
formance of their official duties; and in so doing they do not 



exercise ‘judicial power/ as that phrase is commonly used, 
and as it is used in the organic act, in conferring judicial 
power upon specified courts, flic powers conferred on the 
hoard of medical examiners are in nowise different in char¬ 
acter in this respect from those exercised by the examiners 
ot candidates to teach iti our public schools, or by tax as¬ 
sessors or hoards of equalization in determining, for purposes 
of taxation, the value <>f property. The ascertainment and 
determination of qualifications to practice medicine by a 
l>oard of competent experts, appointed for that purpose, is 
not the exercise of a power which appropriately belongs to 
the judicial department of the Government.” 

Opinion of the Court in BirUrell vs. Oust is et a!., Law 

No. 48054. 

A petition is filed in this case which, in substance, states 
that the relator is a qualified physician, properly entitled to 
practice medicine and surgery in this District; that he has 
been in the practice of medicine in the State of West Vir¬ 
ginia for a period of five years; that he removed to this Pis- 
tiict in \pril. 190.>. with the intention of practicing his pro¬ 
fession here, and for the purpose of obtaining a license made 
application to the respondents for examination, as required 
by the act of June d. 1800 (29 St. at Large, 108) ; that he 
was admitted to the examination, which occurred on the 
L>th (lay of July. 190.), and the same was conducted orally 
and in writing; that the examiners conducting the written 
examination gave the relator an average that would entitle 
him to a license, the same being more than 75 per cent, but 
that the oral examination was conducted irregularly and un¬ 
lawfully. hy reason of questions being asked of the relator 
difleient from the questions asked of other candidates, and 
b. v reason of the markings being arbitrarily made so low as 
to cause the general average for the written and oral ex¬ 
aminations to he less than 75 per cent, to wit, 74.844 per 
cent; and that he was refused a license bv the respondents 
because of his failure to receive an average rating in the said 
oral examination sufficient to entitle him to a license under 
the niles adopted hy the respondents, which required that 
2o per cent of the ratings should he supplied by the result 
of the oral examination and 75 per cent of the same by the 
written examination. J 
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1 lint no record was kept of (lie questions asked the relator 
in the oral examination and no record of the answers, so 
that the respondents had no means of revising or examining 
tin* said oral examination in order to determine whether or 
tin* applicant had fairly and successfully passed the 


same. 


I lie petition further shows that in his written examina¬ 
tion in physiology and hygiene his rating was 01.83 per cent, 
the rating on said examination being made without the 
knowledge of the identity of the relator, his paper being 
marked by number and not by name, and that on the oral 
examination by one of the physicians constituting the ex¬ 
amining board, on the same subjects, through the caprice 
oi will or opinion of the said physician, he was unfairly 
rated at only -IN per cent. The petition further states that 
the respondents gave no attention whatever to the oral ex¬ 
amination taken by the petitioner, or to his markings 
therein, but accepted as conclusive the rating returned to 
th e respondents by the examiners. 

I he petition then states that the relator demanded of the 
hoard of medical supervisors the issue of a license to practice 
medicine in the Ihstriet of Columbia, claiming that he had 
pa>>cd a successful examination under the said law and regu¬ 
lations. which demand the respondents refused; and the pe¬ 
titioner prays for a writ ot mandamus commanding the re¬ 
spondents to issue a license to him for the practice of medi¬ 
cine and surgery, and also prays for such other and further 
writ or writs ot relief as to tin* court may seem proper and 
the nature of the case may require. 

I o this petition the respondents made answer and admit 
that they did not select the questions propounded to the 
petitioner in the oral examination, and that they did not 
designate identical questions to be propounded to all appli¬ 
cants alike, but that they left the questions to he asked in the 
oral examination to tin* judgment and discretion of the 
various examiners; and they admit that the questions in the 
oral examination propounded to other candidates were differ¬ 
ent from those propounded to the petitioner herein, and they 
aver that the manner of marking candidates is left to the 
individual examiner. 

I hey state also that the petitioner in his oral examination 
did not obtain sufficiently large average, according to the 
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r ? ,tm £ tlio examiner. to entitle him to pass said examina¬ 
tion. ami that a general average of 75 per cent is the mini- 
ninm rating entitling the applicant to a license, which is 
inadt* up as stated in the petition, in the proportion of 
seventy-live one-hnndredths (.75) from the written exam¬ 
ination and twenty-five one-hundredths (.25) from the oral 
examination, and that the petitioner received a total of 
fifty-seven and eight hundred forty-four thousandths 
(•>7.S44) as the rating trom the written examination and 
sixteen and fifty-hundredths (1fi.50) as his rating from the 
oral examination, giving him a total average of seventy-four 
and three hundred forty-four thousandths (74.344). 

1 lie answer also states that no record of the questions and 
answers of the oral examination was kept, and that it is 
iit*ith(*i piacticahle nor desirable to conduct oral examina¬ 
tions in such a manner that the same questions should he 
propounded on each subject to each candidate; and that the 
course ot asking the same questions of each candidate in 
stall oial examination was not contemplated bv Congress 
when it enacted the said law. The respondents in their 
answer also admit that they did not supervise the oral ex¬ 
amination in the sense that they designated the questions 
to be asked therein, and they state that they accepted the 
ratings and markings of the examiner in each case and, as 
no record was kept ot the questions and answers in the oral 
examinations, tin* said hoard was not able to revise or correct 
or modify the said markings. 

hc\ admit the demand of the petitioner for a license, 
and its refusal, and state that such refusal was because the 
said petitioner tailed to pass the examination, which was 
conducted in the same manner as the examination of other 
applicants, without discrimination or prejudice against him. 

lo this answer of the respondents the petitioner tiled a 
demurrer, and in the argument thereon the question is 
raised as to the legality of the oral examination which the 
respondents had provided for under the said statute. 

The argument on behalf of the petitioner is that the oral 
examination, as leqmred bv the regulations ot the respond¬ 
ent.'', i> unlaw tul. and that the rating obtained in the written 
examination, being over 75 per cent, entitles the petitioner to 
a h<eiisc, and that inasmuch as the same is refused him by 
reason of the unlawful requirement of an unauthorized 
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to me that the statute should he repealed, or modified 
and made more definite with respect to the manner of such 
oral examination. 

W ithout questioning, however, the validity of this law, and 

i\ inti it what seeni< to he its plain meaning as appears to 
h<‘ required by the authorities. I am constrained to believe 
h'oni it- wording, that (’ongress intended the hoard of medi¬ 
cal supervisor." to retain control of the examinations, hoth 
oral and written, in such a way that they could review the 
work of the medical examiners, and could satisfy themselves 
from the report that was required, from the questions and 
aii"\\er." id von and made, that the candidates had lairlv 
passed. The practice as heretofore followed deprives them 
of this power, and puts it heyond their ability to decide this 
question. 

s .o tai a> ilie record in this cast 1 shows, the written exami¬ 
nation was conducted in a manner to allow of such review 
by the respondents, and the same satisfied them that the 
petitioner had fairly and successfully passed. The oral ex¬ 
amination. however, was not. in my judgment. conducted 
a> required by the said statute: and not having been so con¬ 
ducted. the reported result of that examination (as to which 
the respondents have no personal knowledge, and nothing by 
which to reach an opinion or found a judgment for theni- 
"clves). must he disregarded. 

I| the <ual examination in this ease is treated as a nullilv 
and i" wholly disregarded because it was conducted in a wav 
not authorized by the statute, what is the result? The law 
contemplated an oral examination : and if none has been had. 
can license properlv issue? 

It the law i" valid, and the oral examination void, then it 
would ordinarily "<‘<*111 to follow, that another oral examina¬ 
tion should be had. in such way as to conform to the law. 
that is to say. questions should be selected by the medical su¬ 
pervisors from those furnMied by the medical examiners; 
the"o questions, and the answers thereto, should he made part 
of the 1 epoit <>1 the examiners; and the medical supervisors 
"hould have them, together with the markings given by the 
examiners, in order to form an opinion for themselves and to 
satisfy their own minds that the applicant has fairlv passed 

mid is duly qualified, before issuing to him a licence to 
practice. 

It is conceded that at the common law any person qualified 



to lift so, had the right to practice his profession of medicine 
ami surgery. 

I lie right of the community to protection from the acts 
o pcmoiis not qualified to practice, is fully recognized by 
tin < gislntioii, and thorough examinations are now re¬ 
quired in most States, before the right to practice can he 
acquired. 1 lie subject is therefore one of vast importance 
to the individual and to organized society alike; and the 
joint must endeavor, so tar as possible and proper, to protect 
l»oth tin* citizen and the community. 

In this case, there can he little doubt that the petitioner is 
qualified to practice his profession. The result of the written 
examination, and the fact of his having practiced for live 
yeai< in West Virginia, together with the reputation of the 
t yhimhian I mversity (now the George Washington), in 
which he pursued the usual course of study for a period of 
lour years, and from which he received his degree of Doctor 
of Medu ine. all indicate that he has the necessary educational 
qualifications.; and the comparatively low marking which 
he leeched in certain subjects in the oral examination 
clearly indicate that some reason other than want of medical 
knowledge must have caused that result. Either the oral 
examination must have been unusually difficult or capricious, 
or something else unusual occurred, which caused the alleged 
dillerence in the result of the two examinations. 

\\ hat brought about the result, the respondents are not in 
position to state, on their personal knowledge; and to it 

must remain unknown so far as pertains to the present hear¬ 
ing. 

It a new examination was to be had as indicated bv the 
(ouit, the wrong already done to the petitioner by withhold¬ 
ing his license, could not be fully undone, because he could 
not he placed back in point of time and position to that oc¬ 
cupied by him when he was forced to take the unlawful 
examination. 

On consideration of the whole case, I am constrained to 
hold that the denial by the respondents of the license to the 
petitioner, under the facts shown by the petition and 
answer, must he regarded as unwarranted; that there is ap¬ 
parently no good reason why the petitioner should not at once 
receive his license to practice medicine in this District; that 
the withholding of the same, under the circumstances of this 
case, is not a matter for the exercise of the discretionary 
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powers of the board of medical examiners, l>nt the same is 
in hit i an and unlawful; and I will, therefore, sign an order 
inquiring them to forthwith deliver to the petitioner the 
license to practice, in accordance with the prayer of the 
petition. 

(Signed) Jon Barnard, Justice. 

I hi> ease differs from the Hammond ease in many par¬ 
ticulars. Among them it may he noted that, eliminating the 
oial examination. Birtwell had more than the required aver¬ 
age. The whole indication was that he is qualified. His 
examination was finally passed upon hv the examiners who 
are not authorized hv law to do so and was not reviewed hv 
respondents as required hv law. 

We disagree with the conclusion of law hv the court that 

it had the power to issue the writ in that ease to issue a 
license. 

The ease shows, however, that examinations are made of 
papers designated hv numbers only and are not identified 
with applicants. There is in the case no semblance of criti¬ 
cism of respondents. 


e 
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REPLY BRIEF FOR APPELLANT. 

NO ESTOPPEL. 

Ihe argument of appellees that appellant is estopped to 
deny the validity of the statute or the necessity for regula¬ 
tions, is not in point. Appellant has not questioned the 
validity of the statute or the necessity for regulations. 
Neither has he claimed that the regulations are invalid, but 
only that certain parts or provisions, not consistent with the 
statute, are invalid. Do the appellees mean to contend that, 
because the appellant bases his right to license upon the 
statute and upon the valid provisions contained in the 
Board’s regulations, he is thereby estopped to deny the 
validity of other parts or provisions of the regulations not 
contemplated or authorized by the statute but inconsistent 
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therewith? Appellees can hardly mean to so contend, be¬ 
cause at page 9 of their brief they quote from Sec. 574 of 
Dillon on Municipal Corporations the following: 

Such rules, regulations, and by-laws must be rea¬ 
sonable. 1 lie boards adopting them cannot enlarge or 
vary, by the operation of the rules and regulations so 
adopted, the powers conferred upon them by the legis¬ 
lature, and any rule or by-law which is in conflict with 
the organic law of the State, or antagonistic to the 
general law, or opposed to the fundamental principles 
of justice, or inconsistent with the powers conferred 
upon the board adopting it, is invalid.” 

The appellees' argument of estoppel, therefore, has no 
place in this case. 

ARGUMENT THAT COURT IS WITHOUT JURIS¬ 
DICTION TO INTERFERE WITH BOARD'S CON¬ 
STRUCTION OF THE STATUTE UNTENABLE. 

Appellees contend that they have construed the law and 
that “the courts hare no jurisdiction to interfere” (P. 16, 
Appellees' Brief.) 

Appellees seem to overlook that this Court held in the 
early case of W ashington vs. Johnson, 12 App. D. C., 547, 
that the proceedings of licensing boards are subject to re¬ 
view and control in the courts “FOR ABUSE OR EXCESS 
OR FOR MISTAKE OF THE LAW,” and it has re¬ 
affirmed this principle again and again. It did so in the 
recent case of U. S. ex rel. Thomson vs. Custis, 35 App. 
D. C., 24/, cited in appellant s brief herein, but not referred 
to in appellees brief. Appellees also overlook the quotation 
from Sec. 574 of Dillon on Municipal Corporations appear¬ 
ing at p. 9 of their own brief: 
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“Such rules, regulations, and by-laws must be rea¬ 
sonable. THE BOARDS ADOPTING THEM 
CANNOT ENLARGE OR VARY BY THE OPER¬ 
ATION OF THE RULES AND REGULATIONS 
SO ADOPTED, THE POWERS CONFERRED 
UPON THEM BY THE LEGISLATURE.” 

And they seek to support their contention by a quotation 
from an early case in the Supreme Court, U. S. ex rel. 
Dunlap vs. Black, 128 U. S., 40, 48, without citing the 
later case of Roberts vs. U. S., cx rel. Valentine, 176 U. S., 
219, clearly explaining that the Black Case is not an author¬ 
ity for the proposition contended for by appellees. In the 
Roberts Case the Supreme Court said: 

“The writ was refused in the Black Case, because 
as the court held, the decision which was demanded 
from the Commissioner of Pensions required of him, 
in the performance of his regular duties as commis¬ 
sioner, the examination of SEVERAL ACTS OF 
CONGRESS, THEIR CONSTRUCTION, AND 
THE EFFECT WHICH THE LATER ACTS HAD 
UPON THE FORMER, all of which required the ex¬ 
ercise of judgment to such an extent as to take his de¬ 
cision out of the category of a mere ministerial act. 
A decision upon such facts, the court said, would not 
be controlled by mandamus. The circumstances under 
which a party has the right to the writ are examined 
in the course of the opinion, which was delivered by 
Mr. Justice Bradley, and many cases upon the subject 
are therein cited, and the result of the examination was 
as just stated. 

“IN THIS CASE THE FACTS ARE QUITE 
DIFFERENT. THERE IS BUT ONE ACT OF 
CONGRESS TO BE EXAMINED, AND IT IS 
SPECIALLY DIRECTED TO THE TREAS¬ 
URER. WE THINK ITS CONSTRUCTION IS 
QUITE PLAIN AND UNMISTAKABLE.” 
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The true rule is also well expressed in the recent case of 
Garfield vs. U. S. ex ret. Goldsby, 211 U. S., 262: 

\\ e appreciate fully the purpose of Congress in 
numerous acts of legislation to confer authority upon 
the Secretary of the Interior to administer upon the 
Indian lands, and previous decisions of this court have 
shown its refusal to sanction a judgment interfering 
with the Secretary where he acts within the powers 
conferred by law. But. as has been affirmed by this 
court in former decisions, there is no place in our con¬ 
stitutional system for the exercise of arbitrary power, 
and, if the Secretary has exceeded the authority con- 

fund upon him by law , then there is power in the 
courts” 


It is plain, therefore, that what was said bv the Supreme 
Court in Vick Wo vs. Hopkins. 118 U. S., 370: 


t‘TL is ax ancient jurisdiction of 
judicial tribunals to pronounce 

UPON THE REASONABLENESS AND CONSE¬ 
QUENT VALIDITY OF THEIR (INFERIOR 
MUNICIPAL BODIES) BY-LAWS. IX RE- 

th E a?J,TI HESE ' IT U AS THE DOCTRINE. 
THAT EVERY BY-LAW MUST BE REASONA¬ 
BLE, NOT INCONSISTENT WITH THE CHAR- 
T ER OF THE CORPORATION. NOR WITH THE 
pENERAL PRINCIPLES OF THE COMMON 

i L ,Vw,xT THE LAXD - PARTICULARLY THOSE 
HAVING RELATION TO THE LIBERTY OF 

THE SUBJECT OR THE RIGHTS OF PRIVATE 
PROPERTY” 


is the law to-day. and that the Board cannot enlarge or 

vary, by the operation of rules and regulations adopted bv 

them, the powers conferred upon them by the statute, under 

a claim that they have construed the statute as authorizing 
the same. 
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CONTENTION IS UNTENABLE THAT MANDAMUS 
CANNOT ISSUE BECAUSE, THOUGH THE REC¬ 
ORD MAY SHOW APPELLANT TO HAVE AT¬ 
TAINED AN AVERAGE SUFFICIENT TO EN¬ 
TITLE HIM TO LICENSE UNDER THE LAW 
AND REGULATIONS (OMITTING INVALID 
PARTS OF LATTER), HE IS NOT ENTITLED 
THERETO “IN THE OPINION OF THE BOARD.” 

This is the proposition which the appellees urge through¬ 
out their brief. 

At p. 15 of their brief they say: 

‘‘The answer (Rec., p. 9) says: 

“ ‘The petitioner did not, upon his written ex¬ 
amination, attain an average sufficient to entitle 
him to a license under the law and regulations, 
nor in the opinion of the board! ” 

Again, at p. 21, they say that the only clear legal right 
of appellant is— 

“to become capable in the judgment of those selected 
for their learning and discernment, of meeting prop¬ 
erly the responsibilities of the great profession.” 

Again, in the preceding paragraph on said p. 21, they 
say: 


“The board has refused his license after review of 
his work and the courts cannot review their decision.” 

Appellees quote extensively from the case of Dent vs. 
West Virginia, 129 U. S., 114 (See pp. 42, 43 and 44 of 
Appellees’ Brief), but they omit the following statement 
of the Supreme Court immediately succeeding appellees’ 
quotation: 




“If, in the proceedings under the statute (medical 
licensing board statute), there should be any unfair 
or unjust action on the part of the board in refusing 
him a certificate, zee doubt not that a remedy would 
be found in the courts of the State.” (At op. 124- 
125.) 

It is also to be noted that, though the appellees quote 
extensively from the case of Reetz vs. Michigan, 188 U. S., 
505 (See pp. 44 and 45 of Appellees’ Brief), they omit the 
following statement of the Supreme Court: 

But while the statute makes in terms no provision 
for a review of the proceedings of the board, yet it is 
not true that such proceedings are beyond investigation 
in the courts. In Metcalfe vs. State Bd. of Registra¬ 
tion, 123 Mich., 661. an application for mandamus to 
compel this board to register the petitioner was enter¬ 
tained, and, although the application was denied, yet 
the denial was based, not upon a want of jurisdiction 
in the court, but upon the merits.” (At p. 509.) 

As later stated by the Supreme Court in New York ex 
rel. Lieberman vs. V 7 an de Carr. 199 U. S., 552, at p. 562: 

“These cases leave in no doubt the proposition that 
the conferring of discretionary power upon adminis¬ 
trative boards to grant or withhold permission to carry 
on a trade or business which is the proper subject of 
regulation within the police power of the State is not 
violative of rights secured by the 14th Amendment. 
There is no presumption that the power will be arbi¬ 
trarily exercised , and when it is shown to be thus exer¬ 
cised against the individual, under sanction of State 
authority, this court has not hesitated to interfere for 
his protection, when the case has come before it in such 
manner as to authorize the interference of a Federal 
Court. Yick Wo vs. Hopkins, 118 U. S., 356.” 


Many authorities are found to the same effect. 

“We recognize the well-established principle that 
courts will intervene to protect the citizen when his 
constitutional or legal rights are being invaded by the' 
exercise of arbitrary power.” 

Moore vs. U. S. ex rcl. Boyer, 32 App. D. C., 247. 

It is true that this remedy (mandamus), even when 
liberally expounded, affords a far less security to the 
occupation of attorney than is extended to that of every 
other class in the community. For we agree that this 
writ does not lie to control the judicial discretion of 
the judge or court; * * * 

“But this discretion is not unlimited , for if it be 
exercised with manifest injustice, the Court of King’s 
Bench will command its due exercise. Tapp. Mand., 

Ex parte Bradley, 7 Wall. (U. S.), 364. 

Ex parte Virginia, 100 U. S., 313. 

“The law requires the discretion which is lodged in 
such boards to be exercised in a reasonable manner; 
and discretion which is uncontrolled and undefined,’ 
subject to no examination or review, and which is 
regulated only by the changing opinion or caprice of 
tlie tribunal in which it is reposed, becomes partial and 
corrupt in administration, is destructive of confidence 
and dangerous to the public weal.” 

State Board of Dental Examiners vs. People, 20 Ill. 

App., 469-470. 

“They (the Board of Health) CLAIM THAT 
THEY HAVE EXERCISED THEIR BEST JUDG¬ 
MENT, AND HAVING DONE SO THE INCI¬ 
DENT IS FINALLY CLOSED. DOES THE LAW 
PLACE IN THE HANDS OF ADMINISTRATIVE 
BOARDS SUCH ARBITRARY POWER? WE 
THINK NOT.” 

State ex rel. vs. Adcock, 206 Mo. at p. 556. 
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“THE BOARD SUBJECTS ITSELF TO BEING 
HELD WITHIN ITS DUTIES BY MANDAMUS 
WHEN IT SO MISCONCEIVES ITS DU¬ 
TIES AND POWER THAT ITS EXACTIONS 
AMOUNT TO IMPOSITION ON THE APPLI¬ 
CANT OF TERMS AND CONDITIONS NOT 
CONTEMPLATED BY THE STATUTE.” 

Mauldin vs. Matthews, 81 S. C., 414. 

It is needless to multiply authorities upon this funda¬ 
mental preposition of law. 

“FAIR TEST” ARGUMENT UNTENABLE—QUES¬ 
TIONS OF LAW, NOT OF FACT, INVOLVED 
HERE. 

At page 15 of appellees’ brief reference is made to— 

“the ‘fair test’ so frequently required by the courts be¬ 
fore declaring regulations invalid for unreason¬ 
ableness,’’ 

and Willcox vs. Consolidated Gas Co., 212 U. S., 54, and 
R. R. vs. D. C., 10 App. D. C., 128, 129, are cited. 

Willcox \s. Consolidated Gas Co. was a suit to enjoin 
the enforcement of a statute fixing gas rates which were 
claimed to be confiscatory as a matter of fact, upon which 
question of practical fact a “very great amount of evi¬ 
dence had been taken without definitely determining it, and 
the Supreme Court said: 


“Of course, there may be cases where the rate is so 
low, upon any reasonable basis of valuation, that there 
can be no just doubt as to its confiscatory nature; and, 
in that event, there should be no hesitation in so de¬ 
ciding and in enjoining its enforcement without wait¬ 
ing for the damage which must inevitably accompany 
the operation of the business under the objectionable 
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rate. But, where the rate complained of shows, in any 
event, a very narrow line of division between possible 
confiscation and proper regulation, as based upon the 
value of the property found by the court below, and 
the division depends upon opinions as to value, which 
differ considerably among the witnesses, and also upon 
the results in the future of operating under the rate 
objected to, so that the material fact of value is left 
in much doubt, a court of equity ought not to interfere 
by injunction before a fair trial has been made of 
continuing the business under that rate, and thus elimi¬ 
nating, as far as possible, the doubt arising from opin¬ 
ions as opposed to facts.” 

R. R. vs. D. C., supra, decided by this Court, also lays 
down the same principle, and clearly points out the distinc¬ 
tion between cases “zvherc the question is one of practieal 
fact, unsettled by experience,” and cases where the question 
“is one more of law than fact” 

It is difficult to understand, therefore, what application 
this fair test rule has to appellant’s case. No questions 
of fact are here concerned . The questions involved are 
plain questions of laze arising upon the face of the regula¬ 
tions themselves by reason of the imposition of terms and 
conditions not contemplated or authorized by the statute . 

Sixty per cent is the rating required to be attained by an 
applicant in each of the separate and essential statutory sub¬ 
jects. Appellant has attained that rating in each of those 
separate and essential subjects (“THAT IN NO SEC¬ 
TION WAS YOUR AVERAGE LESS THAN SIXTY 
PER CENT, Official Notification, R., /). So thoroughly 
do the regulations of the Board recognize a rating of sixty 
in the separate subjects as demonstrating proficiency there¬ 
in that, when an immediate re-examination is given an ap¬ 
plicant on one subject only in which he may have made as 
low as forty-five per cent on the former examination, the 
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applicant is only required to make sixty or over on such 
subject in the re-examination. This shows that he is pro¬ 
ficient in that subject. 1 he plain legal question is, there¬ 
fore, presented whether since, under the character of test 
imposed, sixty or over demonstrates, and is recognized as 
demonstrating, proficiency in the several separate and essen¬ 
tial subjects, the additional requirement of seventy-five be¬ 
fore issuing a license is in excess of the powers conferred 
by the statute. 

1 he further legal question is also presented, whether ap¬ 
pellant is not entitled to twentv-five points for his perfect 
oral examination in accordance with the only valid regula¬ 
tion ever promulgated apportioning the markings between 
the oral and written examination, as well as in accordance 
with the only judgment exercised by the Board upon the 
subject of Zi'hat should be the division. 

“ I his method of dividing said marks was adopted 
after very careful consideration of the experience, re¬ 
ports and letters of other examining boards through¬ 
out the country.” (Answer of Board in Birtwell Case 
quoted from in appellant’s petition, R. 4.) 

If appellant be given his ratings in accordance with this 
method, he will have a general average rating of more than 
75 per cent, in addition to his particular average rating of 
more than 60 per cent, thus entitling him to a license with¬ 
out regard to the legal question first suggested. 

It is difficult to perceive how these questions of law, or 
either of them, can be decided, either one wav or the other, 
by any mere speculation as to the reason various applicants 
have been granted or refused licenses. Would it be any 
evidence of the invalidity of a regulation to show that a 
large percentage of the applicants at a particular examina¬ 
tion or examinations were refused licenses? Certainly not; 
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because the percentage of applicants who pass or fail is no 
test of the validity of the regulation but is merely indicative 
of the educational attainments of the applicants then ap¬ 
pearing. In a given examination or examinations, all the 
applicants may have exceptionally high educational quali¬ 
fications and all be found proficient under the severest ex¬ 
amination that could have been given, while in another ex¬ 
amination or examinations the percentage of failures might 
be very high. How then can it be said to be any evidence 
of the validity of a regulation to show that a large per¬ 
centage of the applicants at a particular examination or 
examinations were granted licenses ? Nor would the situa¬ 
tion be any different had all of the applicants in a particular 
examination or examinations been granted licenses, and ap¬ 
pellant is unable to understand why such result “would au¬ 
thorize criticism of the board by the community” as sug¬ 
gested by the Board (p. 15 of appellees’ brief) in connec¬ 
tion with their unfounded argument that— 

“The result in one sentence, is that twenty were ex¬ 
amined ( five of them tzeicc) , and appellant alone 
failed r 

The “result in one sentence,’’ from what? The facts as 
stated in the Board’s sworn return? No; because those 
facts are: 

“That at the two examinations twenty-six applicants 
were examined, twenty passed and were duly licensed, 
and but six failed, in which computation of those who 
were examined and who failed petitioner is counted 
twice” (Answer of Board, R., 10). 

There is nothing in the sworn answer of the Board show¬ 
ing, or tending to show, that the five applicants who were 
rejected in the July, 1910, examination appeared at, and 
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were counted in. the January. 1911. examination, in which 
seven applicants altogether were examined, but only that 
appellant appeared twice. Upon what then do the appel¬ 
lees seek to base their argument that in the computation of 
those who were examined other applicants beside appellant, 
to wit. the others who failed in the first examination, are 
to be counted twice? What “coincidence” is there from 
the fact that in the iirst examination 19 were examined and 
live rejected, and in the second seven examined and one re¬ 
jected? This is merely an attempt by the appellees to 
say by way of so-called “coincidence” that which they did 

not see fit to say in their sworn return, and is so wholly 

* 

unfounded, as well as utterly immaterial to the case, that 
it is hardly necessary to invoke the well-settled rule that 
nothing is to be taken by intendment or inference in favor 
of a return (Tapping on Maud., pp. 370-371). The atti¬ 
tude of the Board throughout this case well illustrates the 
fact that men, however distinguished, are liable to make 
great mistakes and to form strong prejudices which, if not 
checked, will ultimately run wild. 

PROVISION ALLOTTING 25^ TO ORAL EXAMINA¬ 
TION IS NOT REPEALED BY SUBSEQUENT 
VOID PROVISION ALLOTTING ONLY 2 r /<. 

Appellant invoked in his brief the well-settled rule that 
a former Act is not repealed by a subsequent one which is 
void, and cited authority. Appellees deny the application 
of the principle to this case, and contend that the only effect 
of a determination that the provision allotting but 2 per cent 
to the oral examination is void would be to “leave the ques¬ 
tion as to his (appellant s) competency to the sound judg¬ 
ment and discretion of the Board, which has been exercised 
adversely to his application” (p. 20, Appellees’ Brief). Such 
contention is not only opposed to the settled principle al- 
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ready referred to and to public policy, but also to the settled 
rule that the judgment of a medical board or other special 
tribunal once exercised upon a matter must be followed by 
it, until, after full and proper consideration, a different 
judgment is reached. (Iowa Eclectic Medical College Ass’n 
vs. Schrader, 20 L. R. A., 355; State Board of Dental Ex¬ 
aminers vs. People, 20 Ill. App., 469-470). The record 
shows that the appellees adopted the method of dividing 
the marks in the proportion of 75 to the written examination 
and 25 to the oral “after very careful consideration of the 
experience, reports and letters of other examining boards 
throughout the country” (R., 4). The judgment so reached 
by them is accordingly binding upon them. The contention 
of the appellees that the whole matter must be remitted to 
their discretion, without any rule or regulation to control 
them, is, moreover, opposed to the plainly expressed pur¬ 
pose of the statute, namely, that the examinations shall be 
conducted “in accordance until the rules and regulations 
prescribed” (Sec. 7 of Act). Congress obviously never in¬ 
tended that any valid rule or regulation in that connection 
should be considered as repealed by a void one, and the mat¬ 
ter thereby remitted to the discretion of the Board uncon¬ 
trolled and undefined. 

MISSTATEMENTS IN APPELLEES’ BRIEF AS TO 

BIRTWELL CASE. 

At p. 22 of appellees’ brief they state, concerning ap¬ 
pellant’s brief: 

“On page 7 an extract from the opinion of the 
court in law. No. 48,054, is used as a criticism of the 
board of medical supervisors, while the language of the 
court quoted could only apply to a member of the other 
board—of medical examiners —none of whom are re¬ 
spondents here” 
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This statement is obviously untrue, because the statute 
(§1) provides that the board of supervisors “shall consist of 
the presidents of the three hoards of medical examiners * * * 
and two persons, not physicians. I his is how T the mem¬ 
bership of five is arrived at. The member of the board of 
supervisors who swore to the answer in appellant's case on 
behalf of the board of supervisors, Dr. Ober, zcas, and is, 
the president of the regular board of medical examiners. 

Moreover, the board of supervisors was the board that 
refused the Birtwell license, and the only board, under the 
law, having power to grant or refuse it, and they were the 
respondents in that case. They say, in their present brief, 
that “ The whole indication was that he (Dr. Birtwell) is 
qualified (p. 52). And yet they not only denied his right 
to license then, but even now say, in their brief (p. 52) : 


“ITe disagree with the conclusion of laiv by the court 
that it had the power to issue the writ in that case to 
issue a license,” 


notwithstanding the “whole indication was that he is quali¬ 
fied.” Does not the board of supervisors thereby insist that 
the board of examiners should be given free rein to mark 


an applicant down for other reasons than lack of medical 
knowledge ? 

It is further to be noted that the appellees attempt, in 
their brief, to reflect upon appellant s case bv saying: 


“This case (Birtwell case) differs from the Ham¬ 
mond case in many particulars. Among them it may 
>e noted that, eliminating the oral examination . Birt¬ 
well i.ad more than the required average” (p. 52, Ap¬ 
pellees' Brief). v 


It will be seen, however by reference to the opinion of the 
court in that case (p. 47 of their brief) that the mark given 
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Dr. Birtwell on his written examination was but “57.844,” 
and further that he was not given a perfect mark for his 
oral examination, which was claimed to be far from per¬ 
fect, but only “16.50,“ making “74.344“ altogether. 

Attention is also called to the fact that the statements 
contained in the last paragraph of appellees’ brief (occur¬ 
ring on p. 23 thereof) are wholly without support in the 
record. On the contrary, it appears from the addenda to 
their brief (p. 46 and p. 52) that the statements are sought 
to be supported, not by what the appellees have sworn to 
either in this case or in the Birtwell case, but upon an aver¬ 
ment contained in Dr. Birtwell’s petition in that case that 
the board of examiners did not know his identity in giving 
him a high rating upon one section in the written examina¬ 
tion (p. 46, Appellees’ Brief). 

CONCLUSION. 

In conclusion, it is respectfully and earnestly submitted 
that appellant has shown a clear legal right to the license 
sought, and that the judgment below should be accordingly 
reversed. 

Respectfully submitted, 

George E. Sullivan, 
Attorney for Appellant. 





